Fifty-eighth Legislative Assembly of North Dakota
In Regular Session Commencing Tuesday, January 7, 2003

HOUSE BILL NO. 1362
(Representatives DeKrey, Delmore)
(Senators Nelson, Traynor)

AN ACT to create and enact sections 10-19.1-01.1, 10-19.1-100.1, 10-19.1-149.1, 10-32-02.1,
10-32-153.1, 10-33-01.1, 10-33-142.1, 45-10.1-01.1, 45-10.1-01.2, 45-10.1-63, 45-10.1-64,
45-10.1-65, 45-10.1-66, 45-10.1-67, 45-10.1-68, 45-10.1-69, 45-10.1-70, 45-10.1-71,
45-10.1-72, 45-13-01.1, 45-16-07, 45-16-08, 45-22-01.1, 45-23-01.1, and 45-23-07 of the North
Dakota Century Code, relating to business corporations, limited liability companies, nonprofit
corporations, limited partnerships, partnerships, limited liability partnerships, and limited liability
limited partnerships; to amend and reenact section 10-19.1-01, subsection 4 of section
10-19.1-13, sections 10-19.1-14 and 10-19.1-19, subsection 2 of section 10-19.1-31,
subsections 1 and 2 of section 10-19.1-43, subsections 1 and 2 of section 10-19.1-47,
subsection 1 of section 10-19.1-63, subsection 3 of section 10-19.1-71, subsection 3 of section
10-19.1-72, sections 10-19.1-75 and 10-19.1-75.2, subsection 1 of section 10-19.1-76.2,
subsection 1 of section 10-19.1-87, section 10-19.1-100, subsection 1 of section 10-19.1-110,
subsections 2 and 3 of section 10-19.1-113.1, subsection 3 of section 10-19.1-129,
subsection 2 of section 10-19.1-146, subsection 10 of section 10-31-01, section 10-32-02,
subsections 2, 3, and 4 of section 10-32-07, subsection 5 of section 10-32-10, section 10-32-11,
subsection 1 of section 10-32-13, section 10-32-15, subsection 6 of section 10-32-17,
subsection 1 of section 10-32-22, subsection 17 of section 10-32-23, sections 10-32-36 and
10-32-37, subsections 2 and 3 of section 10-32-38, subsections 2 and 3 of section 10-32-39,
subsection 3 of section 10-32-40, sections 10-32-40.1, 10-32-43, and 10-32-43.2, subsection 1
of section 10-32-48, subsection 1 of section 10-32-50, section 10-32-51, subsection 1 of section
10-32-54, subsection 4 of section 10-32-55, section 10-32-56, subsection 2 of section 10-32-57,
subsection 3 of section 10-32-58, subsection 1 of section 10-32-59, sections 10-32-60 and
10-32-61, subsection 1 of section 10-32-64, section 10-32-67, subsections 2 and 3 of section
10-32-68, sections 10-32-69, 10-32-70, 10-32-73, and 10-32-74, subsection 2 of section
10-32-76, subsection 2 of section 10-32-77, subsections 2 and 3 of section 10-32-78,
subsection 2 of section 10-32-78.1, subsection 1 of section 10-32-79, sections 10-32-80,
10-32-81, and 10-32-83, subsections 1 and 2 of section 10-32-84, subsections 1 and 3 of
section 10-32-85, subsections 2 and 4 of section 10-32-86, subsections 1 and 2 of section
10-32-87, sections 10-32-88, 10-32-89, and 10-32-92, subsection 3 of section 10-32-94, section
10-32-95, subsection 1 of section 10-32-97, sections 10-32-99 and 10-32-104, subsections 1
and 2 of section 10-32-108, subsection 2 of section 10-32-112, subsection 3 of section
10-32-113, subsection 1 of section 10-32-114, subsections 2 and 3 of section 10-32-117,
subsection 1 of section 10-32-119, subsection 2 of section 10-32-130.1, subsection 3 of section
10-32-132, subsection 2 of section 10-32-149, sections 10-33-01, 10-33-10, 10-33-11, and
10-33-21, subsection 3 of section 10-33-23, subsection 2 of section 10-33-25, subsection 1 of
section 10-33-27, subsections 1 and 2 of section 10-33-39, subsections 1 and 2 of section
10-33-43, subsection 1 of section 10-33-44, subsection 1 of section 10-33-50, subsection 3 of
section 10-33-65, subsection 3 of section 10-33-66, sections 10-33-73 and 10-33-75,
subsection 1 of section 10-33-77, sections 10-33-81 and 10-33-93, subsection 1 of section
10-33-101, subsections 2 and 3 of section 10-33-103, subsection 4 of section 10-33-104,
subsection 1 of section 10-33-107, subsections 1, 2, and 3 of section 10-33-108, subsection 3
of section 10-33-120, subsection 1 of section 10-33-128, subsection 2 of section 10-33-139,
section 45-10.1-01, subsection 6 of section 45-10.1-02, sections 45-10.1-03 and 45-10.1-07.1,
subsections 7 and 8 of section 45-10.1-09, sections 45-10.1-13, 45-10.1-55, 45-10.1-56, and
45-13-01, subsections 5 and 6 of section 45-13-04.1, section 45-13-04.2, subsections 6 and 7
of section 45-13-05, subsection 1 of section 45-13-06, subsection 1 of section 45-15-03,
subsection 1 of section 45-15-03.1, subsection 2 of section 45-15-03.2, section 45-15-04,
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subsection 1 of section 45-19-04, subsections 1 and 2 of section 45-21-05, subsection 2 of
section 45-21-06, subsections 1 and 2 of section 45-21-07, section 45-22-01, subsection 3 of
section 45-22-03, subsection 5 of section 45-22-04, section 45-22-05, subsection 2 of section
45-22-17, subsection 2 of section 45-22-21.1, section 45-23-01, and subsection 5 of section
45-23-03 of the North Dakota Century Code, relating to business corporations, professional
corporations, limited liability companies, nonprofit corporations, limited partnerships,
partnerships, limited liability partnerships, and limited liability limited partnerships; and to repeal
sections 45-10.1-14, 45-10.1-15, and 45-10.1-16 of the North Dakota Century Code, relating to
limited partnerships.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. AMENDMENT. Section 10-19.1-01 of the North Dakota Century Code is
amended and reenacted as follows:

10-19.1-01. Definitions. For the purposes of this chapter, unless the context clearly indicates
a different meaning is intended:

1. "Acquiring corporation” means the domestic or foreign corporation that acquires the shares
of a corporation in an exchange.

2. "Acquiring organization" means the corporation, foreign corporation, or domestic or foreign
limited liability company acquiring in an exchange the shares of a corporation or foreign
corporation or the membership interests of a domestic or foreign limited liability company.

3. "Address" means:

a. In the case of a registered office or principal executive office, the mailing address,
including a zip code, of the actual office location, which may not be only a post-office
box; and

b. In any other case, the mailing address, including a zip code.
4. "Articles" means:

a. Inthe case of a corporation incorporated under or governed by this chapter, articles of
incorporation, articles of amendment, a resolution of election to become governed by
this chapter, a demand retaining the two-thirds majority for shareholder approval of
certain transactions, a statement of change of registered office, registered agent, or
name of registered agent, a statement establishing or fixing the rights and
preferences of a class or series of shares, a statement of cancellation of authorized
shares, articles of merger, articles of abandonment, and articles of dissolution.

b. In the case of a foreign corporation, the term includes all documents serving a similar
function required to be filed with the secretary of state or other officer of the
corporation's state of incorporation.

5. "Authenticated electronic communication" means:

a. That the electronic communication is delivered:

(1) To the principal place of business of the corporation; or

(2) To an officer or agent of the corporation authorized by the corporation to
receive the electronic communication; and

=

That the electronic communication sets forth information from which the corporation
can reasonably conclude that the electronic communication was sent by the purported
sender.
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"Board" or "board of directors" means the board of directors of a corporation.
"Board member" means:
a. Anindividual serving on the board of directors in the case of a corporation; and

b. An individual serving on the board efgeverrers in the case of a limited liability
company.

"Bylaws" means the code adopted for the regulation or management of the internal affairs
of a corporation, regardless of how that code is designated.

"Class", when used with reference to shares, means a category of shares that differs in
designation or one or more rights or preferences from another category of shares of the
corporation.

"Closely held corporation” means a corporation that does not have more than thirty-five
shareholders.

"Constituent corporation” means a corporation or a foreign corporation that:

a. In amerger, is either the surviving corporation or a corporation that is merged into the
surviving organization; or

b. In an exchange, is either the acquiring corporation or a corporation whose shares are
acquired by the acquiring organization.

"Constituent organization" means a corporation, foreign corporation, limited liability
company, or foreign limited liability company that:

a. Ina merger, is either the surviving organization or an organization that is merged into
the surviving organization; or

b. In an exchange, is either the acquiring organization or an organization whose
securities are acquired by the acquiring organization.

"Corporation" means a corporation, other than a foreign corporation, organized for profit
and incorporated under or governed by this chapter.

"Director" means a member of the board.

"Distribution" means a direct or indirect transfer of money or other property, other than a
corporation's own shares, with or without consideration, or an incurrence or issuance of
indebtedness, by a corporation to any of the corporation's shareholders in respect of the
corporation's shares, and may be in the form of a dividend or a distribution in liquidation, or
as consideration for the purchase, redemption, or other acquisition of the corporation's
shares, or otherwise.

"Division" or "combination" means dividing or combining shares of a class or series,
whether issued or unissued, into a greater or lesser number of shares of the same class or
series.

"Domestic organization" means an organization created under the laws of this state.

"Electronic" means relating to technology having electrical, digital, magnetic, wireless,
optical, electromagnetic, or similar capabilities.

"Electronic communication" means any form of communication, not directly involving the
physical transmission of paper that:
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a. Creates a record that may be retained, retrieved, and reviewed by a recipient of the
communication; and

b. May be directly reproduced in paper form by the recipient through an automated
process.

"Electronic record"” means a record created, generated, sent, communicated, received, or
stored by electronic means.

"Electronic_signature"” means an_electronic _sound, symbol, or process attached to or
logically associated with a record and executed or adopted by a person with the intent to

sign the record.

"Filed with the secretary of state"

means, except as otherwise permitted by law or rule—a

a. That a document meeting the applicable requirements of this chapter, together with
the fees provided in section 10-19.1-147, was delivered or communicated to the
secretary of state by a method or medium of communication acceptable by the
secretary of state and was determined by the secretary of state to conform to law.
Fhe

That the secretary of state shall erderse—enr—the—originalthe—werd—filed—and—the
menth-day—and-year; then:

(1) Record the actual date on which the document is filed, and if different the
effective date of filing; and reeerd

=

(2) Record the document in the office of the secretary of state.

"Foreign corporation" means a corporation organized for profit which is incorporated under
laws other than the laws of this state for a purpose for which a corporation may be
incorporated under this chapter.

"Foreign limited liability company" means a limited liability company organized for profit
which is organized under laws other than the laws of this state for a purpose for which a
limited liability company may be organized under chapter 10-32.

"Foreign organization" means an organization created under laws other than the laws of
this state for a purpose for which an organization may be created under the laws of this
state.

"Good faith" means honesty in fact in the conduct of an act or transaction.

"Intentionally” means that the person referred to has a purpose to do or fail to do the act or
cause the result specified or believes that the act or failure to act, if successful, will cause
that result. A person "intentionally” violates a statute #:

a. If the person intentionally does the act or causes the result prohibited by the statute;;
or #

b. If the person intentionally fails to do the act or cause the result required by the statute,
even though the person may not know of the existence or constitutionality of the
statute or the scope or meaning of the terms used in the statute.

"Knows" or has "knowledge" means the person has actual knowledge of a fact. A person
does not "know" or have "knowledge" of a fact merely because the person has reason to
know of the fact.
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"Legal representative” means a person empowered to act for another person, including an
agent, a manager, an officer, a partner, or an associate of an organization; a trustee of a
trust; a personal representative; a trustee in bankruptcy; and a receiver, guardian,
custodian, or conservator.

"Limited liability company" means a limited liability company, other than a foreign limited
liability company, organized under chapter 10-32.

"Nonprofit corporation” means a corporation, whether domestic or foreign, incorporated
under or governed by chapter 10-33.

"Notice" is:

a.

=

|

Is given by a shareholder of a corporation to the corporation or an officer of the
corporation when:

(1) When in writing and mailed or delivered to the corporation or the officer at the
registered office or principal executive office of the corporation=

al-ethereases—netice™s; or

(2) When given by a form of electronic communication consented to by the
corporation to which the notice is given if by:

(@) Facsimile communication, when directed to a telephone number at which
the corporation has consented to receive notice.

(b)  Electronic mail, when directed to an electronic mail address at which the
corporation has consented to receive naotice.

(c) Posting on an electronic network on which the corporation has consented
to receive notice, together with separate notice to the corporation of the
specific posting, upon the later of:

[1] The posting; or

[2] The giving of the separate notice.

(d) Any other form of electronic communication by which the corporation has
consented to receive notice, when directed to the corporation.

Is given by a publicly held corporation to a shareholder if the notice is addressed to
the shareholder or group of shareholders in a manner permitted by the rules and
regulations under the Securities Exchange Act of 1934, as amended, provided that
the corporation has first received any affirmative written consent or implied consent
required under those rules and regulations.

Is given te-apersen, in all other cases:

(1) When mailed to the person at an address designated by the person or at the
last-known address of the person;

(2) When handed to the person; e+

(3) When left at the office of the person with a clerk or other person in charge of
the office: or:

(@) If there is no one in charge, when left in a conspicuous place in the office;
or



B ®
& &

b-

(b)

(4) When

H. B. No. 1362 - Page 6

If the office is closed or the person to be notified has no office, when left
at the dwelling house or usual place of abode of the person with some
person of suitable age and discretion then residing there-;_or

given by a form of electronic communication consented to by the person

to whom the notice is given if by:

()

d. Netiee—is Is

Facsimile communication, when directed to a telephone number at which
the person has consented to receive notice.

Electronic mail, when directed to an electronic mail address at which the
person has consented to receive notice.

Posting on an electronic network on which the person has consented to

receive notice, together with separate notice to the person of the specific
posting, upon the later of:

[1] The posting; or

[2] The giving of the separate notice.

Any other form of electronic communication by which the person has
consented to receive notice, when directed to the person.

given by mail when deposited in the United States mail with sufficient

postage affixed.

|

Netiee-is Is deemed received when it is given.

"Officer" means an individual who is eighteen years of age or more who is eleeted:

a. Elected, appointed, or otherwise designated as an officer by the board;; or deemed

b. Deemed elected as an officer pursuant to section 10-19.1-56.

"Organization" means-whether.

|

Wh_ether (_Jlo

mestic or foreign, a corporation #
' ' . limited liability

company, partnership, limited partnership, limited liability partnership, limited liability

limited partn

ership, joint venture, association, business trust, estate, trust, enterprise,

and any other legal or commercial entity; but

b. Excludes any nonprofit corporation, whether a domestic nonprofit corporation which is

incorporated under chapter 10-33 or a foreign nonprofit corporation which is

incorporated in another jurisdiction.

"Outstanding sha

"Owners" means:

res" means all shares duly issued and not reacquired by a corporation.

a. Shareholders in the case of a corporation; and

b. Membersin

the case of a limited liability company or a nonprofit corporation.

"Ownership interests" means:

a. Shares in the case of a corporation;
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b. Membership interests in the case of a nonprofit corporation or limited liability
company; and

c. Similar interests in other organizations.

"Parent" of a specified corporation means a corporation or limited liability company that
directly, or indirectly through related i HA fabH i
organizations, owns more than fifty percent of the voting power of the shares entitled to
vote for directors of the specified corporation.

"Principal executive office" means:

a. If the corporation has an elected or appointed president, an office where the elected
or appointed president of a corporation has an office;; or i

b. If the corporation has no elected or appointed president, then the registered office of
the corporation.

"Record" means information that is inscribed on a tangible medium or that is stored in an
electronic or other medium and is retrievable in perceivable form.

"Registered office" means the place in this state designated in the articles as the registered
office of the corporation.

"Related organization" means an organization that controls, is controlled by, or is under
common control with another organization with control existing if an organization:

a. Owns, directly or indirectly, at least fifty percent of the shares, membership interests,
or other ownership interests of another organization;

b. Has the right, directly or indirectly, to elect, appoint, or remove fifty percent or more of
the voting members of the governing body of another organization; or

c. Has the power, directly or indirectly, to direct or cause the direction of the
management and policies of another organization, whether through the ownership of
voting interests, by contract, or otherwise.

"Remote communication” means communication via electronic communication, conference
telephone, videoconference, the internet, or such other means by which persons not
physically present in the same location may communicate with each other on a
substantially simultaneous basis.

"Security" has the meaning given in section 10-04-02.

"Series" means a category of shares, within a class of shares authorized or issued by a
corporation by or pursuant to a corporation's articles, that have some of the same rights
and preferences as other shares within the same class, but that differ in designation or one
or more rights and preferences from another category of shares within that class.

"Share" means one of the units, however designated, into which the shareholders'
proprietary interests in a corporation are divided.

"Shareholder" means a person registered on the books or records of a corporation or the
corporation's transfer agent or registrar as the owner of whole or fractional shares of the
corporation.

"Signed" means that:

a. That the signature of a person, which may be a facsimile affixed, engraved, printed,
placed, stamped with indelible ink, transmitted by facsimile telecommunication or
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electronically, or in any other manner reproduced on the document, is placed on a
document, as provided ir-subseetion-39-6f under section 4684244 41-01-09; and:

a b. With respect to a document required by this chapter to be filed with the secretary of
state, means that the:

(1) The document is signed by a person authorized to do so by this chapter, the
articles or bylaws, or a resolution approved by the directors as required under
section 10-19.1-46 or the shareholders as required under section 10-19.1-74;
and

(2) The signature and the document are communicated by a method or medium of

communication acceptable by the secretary of state.

40. 49. "Subscriber" means a person who subscribes for shares in a corporation, whether before
or after incorporation.

4% 50. "Subsidiary" of a specified corporation means:

a. A corporation having more than fifty percent of the voting power of the corporation's
shares entitled to vote for directors owned directly, or indirectly through related

corporations-or-timited-ability-companies organizations, by the specified corporation;

or

b. A limited liability company having more than fifty percent of the voting power of the
limited liability company's membership interests entitled to vote for governors owned
directly, or indirectly through related limited liability companies or corporations, by the
specified limited liability company.

42 51. "Surviving corporation” means the domestic or foreign corporation resulting from a merger.

43- 52. "Surviving organization” means the corporation or foreign corporation or domestic or
foreign limited liability company resulting from a merger.

44. 53. "Vote" includes authorization by written action.

45- 54. "Written action" means a:

|®

A written document signed by all of the persons required to take the action;; or the

b. The counterparts of a written document signed by any of the persons taking the action
described.

(1) Each counterpart constitutes the action of the person signing; and &

(2) All the counterparts, taken together, constitute one written action by all of the
persons signing the counterparts.

SECTION 2. Section 10-19.1-01.1 of the North Dakota Century Code is created and enacted
as follows:

10-19.1-01.1. Legal recognition of electronic records and electronic signatures. For
purposes of this chapter:
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A record or signature may not be denied legal effect or enforceability solely because it is in
electronic form;

A contract may not be denied legal effect or enforceability solely because an electronic
record was used in its formation;

If a provision requires a record to be in writing, an electronic record satisfies the
requirement; and

If a provision requires a signature, an electronic signature satisfies the requirement.

SECTION 3. AMENDMENT. Subsection 4 of section 10-19.1-13 of the North Dakota Century
Code is amended and reenacted as follows:

4.

A corporation that is metcgeel the survwlnq orqanlzatlon ina merqer Wlth anet-heeelemest-le

demest-r&eefefe@-ﬂ other organlzatlons or that acquwes by sale Iease or other dlsposmon
to or exchange with a—demestic an organization all or substantially all of the assets of
another demestie—er—fereigh organization including its name, may have the same name,
subject to the requirements of subsection 1, as that used in this state by any of the other

organizations, if the other organization whose name is sought to be used:

a. Was incorporated, organized, formed, or registered under the laws of this state;
b. Is authorized to transact business or conduct activities in this state;

c. Holds a reserved name in the manner provided in section 10-19.1-14, 10-32-11,
10-33-11, 45-10.1-03, or 45-22-05;

d. Holds a fictitious name registered in the manner provided in chapter 45-11; or

e. Holds a trade name registered in the manner provided in chapter 47-25.

SECTION 4. AMENDMENT. Section 10-19.1-14 of the North Dakota Century Code is
amended and reenacted as follows:

10-19.1-14. Reserved name.

1.

The exclusive right to the use of a corporate name otherwise permitted by section
10-19.1-13 may be reserved by any person.

The reservation must be made by filing with the secretary of state a request that the name
be reserved, together with the fees provided in section 10-19.1-147:

a. If the name is available for use by the applicant, the secretary of state shall reserve
the name for the exclusive use of the applicant for a period of twelve months.

b. The reservation may be renewed for successive twelve-month periods.

The right to the exclusive use of a corporate hame reserved pursuant to this section may
be transferred to another person by or on behalf of the applicant for whom the name was
reserved by filing with the secretary of state a notice of the transfer and specifying the
name and address of the transferee, together with the fees provided in section
10-19.1-147.

The right to the exclusive use of a corporate name reserved pursuant to this section may
be canceled by or on behalf of the applicant for whom the name was reserved by filing with
the secretary of state a notice of the cancellation, together with the fees provided in section
10-19.1-147.
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The secretary of state may destroy all reserved name requests and index thereof one year
after expiration.

SECTION 5. AMENDMENT. Section 10-19.1-19 of the North Dakota Century Code is
amended and reenacted as follows:

10-19.1-19. Procedure for amendment after issuance of shares.

1.

|©

Except as otherwise provided in section 10-19.1-18, after the issuance of shares by the
corporation, the articles may be amended in the manner set forth in this section.

A resolution approved by the affirmative vote of a majority of the directors present, or
proposed by a shareholder or shareholders holding five percent or more of the voting
power of the shares entitled to vote, that sets forth the proposed amendment must be
submitted to a vote at the next regular or special meeting of the shareholders of which
notice has not yet been given but still can be timely given. Any number of amendments
may be submitted to the shareholders and voted upon at one meeting, but the same or
substantially the same amendment proposed by a shareholder or shareholders need not
be submitted to the shareholders or be voted upon at more than one meeting during a
fifteen-month period, except that if a corporation is registered or reporting under the federal
securities laws, the provisions of this sentence do not apply to the extent that these
provisions are in conflict with the federal securities laws or rules adopted under those laws.
The resolution may amend the articles in their entirety to restate and supersede the
original articles and all amendments to them.

Written notice of the shareholders' meeting setting forth the substance of the proposed
amendment must be given to each shareholder entitled to vote in the manner provided in
section 10-19.1-73 for the giving of notice of meetings of shareholders.

The proposed amendment to the articles is adopted:

a. When approved by the affirmative vote of the shareholders required by section
10-19.1-74, except as provided in subdivision b and in subsection 5; or

b. If the articles provide for a specified proportion or number equal to or larger than the
majority necessary to transact a specified type of business at a meeting, or if it is
proposed to amend the articles to provide for a specified proportion or number equal
to or larger than the majority necessary to transact a specified type of business at a
meeting, the affirmative vote necessary to add the provision to, or to amend an
existing provision in, the articles is the larger of:

(1) The specified proportion or number or, in the absence of a specific provision,
the affirmative vote necessary to transact the type of business described in the
proposed amendment at a meeting immediately before the effectiveness of the
proposed amendment; or

(2) The specified proportion or number that would, upon effectiveness of the
proposed amendment, be necessary to transact the specified type of business
at a meeting.

An amendment that merely restates the existing articles, as amended, may be authorized
by a resolution approved by the board and may be submitted to and approved by the
shareholders as provided in subsections 2, 3, and 4.

Notwithstanding any contrary provision of this chapter, the board of a corporation that is
registered as an open-end management investment company under the Investment
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Company Act of 1940, as amended, may, without shareholder approval, increase or
decrease, but not below the then outstanding shares, the aggregate number of shares the
corporation has authority to issue, including shares of any class or series, unless a
provision has been included in the corporation's articles prohibiting the board from
increasing or decreasing the aggregate number of shares, or any class or series of shares,
as applicable, that the corporation has authority to issue.

SECTION 6. AMENDMENT. Subsection 2 of section 10-19.1-31 of the North Dakota Century
Code is amended and reenacted as follows:

2. Initial bylaws may be adopted by the first board or by the incorporators, pursuant to section
10-19.1-30. Unless reserved by the articles to the shareholders, the power to adopt,
amend, or repeal the bylaws is vested in the board. The power of the board is subject to
the power of the shareholders, exercisable in the manner provided in subsection 3, to

SECTION 7. AMENDMENT. Subsections 1 and 2 of section 10-19.1-43 of the North Dakota
Century Code are amended and reenacted as follows:

1. Meetings of the board may be held from time to time as provided in the articles or bylaws
at any place within or without the state that the board may select or by any means
described in subsection 2.

a. If the articles, bylaws, or board fail to select a place for a meeting, the meeting must
be held at the principal executive office, unless the articles or bylaws provide
otherwise.

b. The board may determine under subsection 2 that a meeting of the board shall be
held solely by means of remote communication.

Any participation in a meeting by either of the means set forth in subsection 2
constitutes presence at the meeting.

|©

2. Abeard Any meeting may be conducted by:

a. A-conference—among-directers—using-any-means—ef Solely by one or more means of
remote communication through which all of the directors may simutaneeusty—hear
participate with each other during the eerfereree+ meeting:

(1) If the same notice required by subsection 3 is given ef for the eenference-as
wotld-berequired-by-subsection-3fera meeting;; and #

(2) If the number of directors participating in the eenfereree meeting is a quorum
at a meeting. Participationtnamecting-by-this-meansis-persenal-presence—at
the-meeting:-or

b. Any By means of conference telephone or, if authorized by the board, by one or more
other means of remote communication, in each case, through which the director,
other directors so participating, and all directors physically present at the meeting may
simuitanesushy-hear participate with each other during the meeting. Participationiaa
meeting-by-this-means-ispersenatpresence-at-the+eeting:

SECTION 8. AMENDMENT. Subsections 1 and 2 of section 10-19.1-47 of the North Dakota
Century Code are amended and reenacted as follows:
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An action required or permitted to be taken at a board meeting may be taken by written
action signed by all of the directors. If the articles so provide, any action, other than an
action requiring shareholder approval, may be taken by written action signed, or consented
to by authenticated electronic communication, by the number of directors that would be
required to take written action, signed by all of the directors, if the articles so provide, the
same action at a meeting of the board at which all directors were present.

The written action is effective when signed by, or consented to by authenticated electronic
communication, the required number of directors, unless a different effective time is
provided in the written action.

SECTION 9. AMENDMENT. Subsection 1 of section 10-19.1-63 of the North Dakota Century
Code is amended and reenacted as follows:

1.

Subject to any restrictions in the articles:

consideration, including, without limitation:

(1) Money or other tangible or intangible property received by the corporation or to
be received by the corporation under a written agreement, or services rendered
to the corporation or to be rendered to the corporation, as authorized by
resolution approved by the affirmative vote of the directors required by section
10-19.1-46; or

(2) If provided for in the articles, approved by the affirmative vote of the
shareholders required by section 10-19.1-74, establishing a price in money or
other consideration, or a minimum price, or a general formula or method by
which the price will be determined.

b. Without any new or additional consideration, a corporation may issue the
corporation's own shares in exchange for or in conversion of the corporation's
outstanding shares, or may, subject to authorization of share dividends, divisions, and
combinations according to section 10-19.1-61.1, issue the corporation's own shares
pro rata to the corporation's shareholders or the shareholders of one or more classes
or series, to effectuate share dividends, divisions, or combinations. Shares of a class
or series, shares of which are then outstanding, may not be issued to the holders of
shares of another class or series, except in exchange for or in conversion of
outstanding shares of the other class or series, unless the issuance is expressly
provided for in the articles or is approved at a meeting by the affirmative vote of the
holders of a majority of the voting power of all shares of the same class or series as
the shares to be issued.

SECTION 10. AMENDMENT. Subsection 3 of section 10-19.1-71 of the North Dakota Century
Code is amended and reenacted as follows:

3.

A regular meeting, if any, must be held on the date and at the time and place fixed by, or in
a manner authorized by, the articles or bylaws, except that a meeting called by or at the
demand of a shareholder pursuant to subsection 2 must be held in the county where the
principal executive office of the corporation is located. To the extent authorized by the
articles or bylaws, the board may determine that a regular meeting of the shareholders
shall be held solely by means of remote communication in accordance with subsection 3 of

section 10-19.1-75.2.
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SECTION 11. AMENDMENT. Subsection 3 of section 10-19.1-72 of the North Dakota Century
Code is amended and reenacted as follows:

3. Special meetings must be held on the date and at the time and place fixed by the
president, the board, or a person authorized by the articles or bylaws to call a meeting,
except that a special meeting called by or at the demand of a shareholder or shareholders
pursuant to subsection 2 must be held in the county where the principal executive office is
located. To the extent authorized by the articles or bylaws, the board may determine that
a_special _meeting of the shareholders shall be held solely by means of remote
communication in accordance with subsection 3 of section 10-19.1-75.2.

SECTION 12. AMENDMENT. Section 10-19.1-75 of the North Dakota Century Code is
amended and reenacted as follows:

10-19.1-75. Action without a meeting. An action required or permitted to be taken at a
meeting of the shareholders may be taken without a meeting by written action signed, or consented to
by authenticated electronic communication, by all of the shareholders entitled to vote on that action.

1. If the articles so provide, any action may be taken by written action signed, or consented to
by authenticated electronic communication, by the shareholders who own voting power
equal to the voting power that would be required to take the same action at a meeting of
the shareholders at which all shareholders were present.

a. When written action is permitted to be taken by less than all shareholders, all
shareholders must be notified immediately of its text and effective date.

b. Failure to provide the notice does not invalidate the written action.

c. A shareholder who does not sign or consent to the written action has no liability for
the action or actions taken by the written actions.

2. The written action is effective when it has been signed, or consented to by authenticated
electronic communication, by the required shareholders, unless a different effective time is

provided in the written action.

4-  When this chapter requires or permits a certificate concerning an action to be filed with the
secretary of state, the officers signing the certificate must so indicate if the action was
taken under this section.

SECTION 13. AMENDMENT. Section 10-19.1-75.2 of the North Dakota Century Code is
amended and reenacted as follows:

10-19.1-75.2. Eleetrenie— Remote communications for shareholder meetings

1. This section shall be construed and applied to:

a. Facilitate remote communication consistent with other applicable law; and

b. Be consistent with reasonable practices concerning remote communication and with
the continued expansion of those practices.

2. To the extent authorized in the articles or the bylaws and determined by the board:
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A eenference—ameng meeting of the shareholders may be held solely by any
combination of means of remote communication through which the participants may

simuhanesusty—hear—each—other—during participate in the cenference—constivtes—a
regular-or-spectal meeting efshareholders:

(1) If the—same notice of the meeting is given ef-the-conferenee to every holder of
shares entitled to vote as would be required by this chapter for a meeting; and

(2) If the number of shares held by the shareholders participating in the eenference
meeting would be sufficient to constitute a quorum at a meeting.

A shareholder may—participate—r not physically present in person or by proxy at a
regular or special meeting of shareholders ret-deseribed-in-subseetion-+ may by any

means of remote communrcatlon Hereugh—whreh—me—shareherdekeme#pamerp&me-

are-met, partrcrpate in a meetrnq of shareholders heId ata desrqnated place.

In_any meeting of shareholders held solely by means of remote communication under

subdivision a of subsection 2 or in any meeting of shareholders held at a designated place

in which one or more shareholders participate by means of remote communication under

subdivision b of subsection 2:

a.

b.

The corporation shall implement reasonable measures to:

(1) Verify that each person deemed present and entitled to vote at the meeting by
means of remote communication is a shareholder; and

(2) Provide each shareholder participating by means of remote communication with
a reasonable opportunity to participate in the meeting, including an opportunity
to:

(@) Read or hear the proceedings of the meeting substantially concurrently
with those proceedings;

(b) If allowed by the procedures governing the meeting, have the
shareholder's remarks heard or read by other participants in the meeting
substantially concurrently with the making of those remarks; and

(c) If otherwise entitled, vote on matters submitted to the shareholders.

Participation in a meeting by this means constitutes presence at the meeting in
person or by proxy if all of the requirements of section 10-19.1-76.2 are met.

With respect to notice to shareholders:

a.

Any notice to shareholders given by the corporation under any provision of this
chapter, the articles, or the bylaws by a form of electronic communication consented
to by the shareholder to whom the notice is given is effective when given. The notice
is deemed given:

(1) If by facsimile communication, when directed to a telephone number at which
the shareholder has consented to receive notice;
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(2) If by electronic mail, when directed to an electronic mail address at which the
shareholder has consented to receive naotice;

(3) If by a posting on an electronic network on which the shareholder has
consented to receive notice, together with separate notice to the shareholder of
the specific posting, upon the later of:

(@) The posting; or

(b) The giving of the separate notice.

(4) If by any other form of electronic communication by which the shareholder has
consented to receive notice, when directed to the shareholder.

b. An affidavit of the secretary, other authorized officer, or authorized agent of the
corporation, that the notice has been given by a form of electronic communication is,
in the absence of fraud, prima facie evidence of the facts stated in the affidavit.

c. Consent by a shareholder to notice given by electronic communication may be given

in writing or by authenticated electronic communication. The corporation is entitled to
rely on any consent so given until revoked by the shareholder. However, no
revocation affects the validity of any notice given before receipt by the corporation of
revocation of the consent.

Any ballot, vote, authorization, or consent submitted by electronic communication under
this chapter may be revoked by the shareholder submitting the ballot, vote, authorization,
or consent so long as the revocation is received by an officer of the corporation at or
before the meeting or before an action without a meeting is effective according to section
10-19.1-75.

Waiver of notice by a shareholder of a meeting by means of authenticated electronic
communication eeseribed——subseetor-1—er3 may be given in the manner provided in
subsection 4 of section 10-19.1-73. Participation in a meeting by means of
cemmunications remote communication described in subdivisions a and b of subsection 4
er-3 2 is a waiver of notice of that meeting, except when the shareholder objects:

a. At the beginning of the meeting to the transaction of business because the meeting is
not lawfully called or convened; or

b. Before a vote on an item of business because the item may not lawfully be
considered at the meeting and does not participate in the consideration of the item at
that meeting.

SECTION 14. AMENDMENT. Subsection 1 of section 10-19.1-76.2 of the North Dakota
Century Code is amended and reenacted as follows:

1.

At or before the meeting for which the appointment is to be effective, a shareholder may
cast or authorize the casting of a vote by:

a. By filing with an officer authorized to tabulate votes a written appointment of a proxy
which is signed by the shareholderwith.

b. By telephonic transmission or authenticated electronic communication to an officer
authorized to tabulate votes, whether or not accompanied by written instructions of
the shareholder, of an appointment of a proxy.
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(1) The telephonic transmission or authenticated electronic communication must

set forth or be submitted with information irdieating from which it can be
determined that the appointment is authorized by the shareholder. |If it is
determined—a—telegram—cablegram—er—other—eleetrenie reasonably concluded
that the telephonic transmission or authenticated electronic communication is
valid, the inspectors of election or, if there are no inspectors, the other persons
making that determination of validity shall specify the information upon which
they relied to make that determination.

(2) A proxy so appointed may vote on behalf of the shareholder, or otherwise
participate, in _a meeting by remote communication according to section
10-19.1-75.2 to the extent the shareholder appointing the proxy would have
been entitled to participate by remote communication according to section
10-19.1-75.2 if the shareholder did not appoint the proxy.

A copy, facsimile telecommunication, or other reproduction of the original writing or
transmission may be substituted or used in lieu of the original writing or transmission
for any purpose for which the original writing or transmission could be used if the
copy, facsimile; telecommunication, or other reproduction is a complete and legible
reproduction of the entire original writing or transmission.

An appointment of a proxy for shares held jointly by two or more shareholders is valid
if signed or consented to by authenticated electronic communication by any one of
the shareholders, unless the corporation receives from any of those shareholders
written notice or authenticated electronic communication either denying the authority
of that person to appoint a proxy or appointing a different proxy.

SECTION 15. AMENDMENT. Subsection 1 of section 10-19.1-87 of the North Dakota Century
Code is amended and reenacted as follows:

1. A shareholder of a corporation may dissent from, and obtain payment for the fair value of
the shareholder's shares in the event of, any of the following corporate actions:

a.

An amendment of the articles that materially and adversely affects the rights or
preferences of the shares of a dissenting shareholder in that it:

(1) Alters or abolishes a preferential right of the shares;

(2) Creates, alters, or abolishes a right in respect of the redemption of the shares,
including a provision respecting a sinking fund for the redemption or repurchase
of shares;

(3) Alters or abolishes a preemptive right of the holder of the shares to acquire
shares, securities other than shares, or rights to purchase shares or securities
other than shares; or

(4) Excludes or limits the right of a shareholder to vote on a matter, or to
accumulate votes, except as the right may be excluded or limited through the
authorization or issuance of securities of an existing or new class or series with
similar or different voting rights;

A sale, lease, transfer, or other disposition of all or substantially all of the property and
assets of the corporation, but not including a transaction permitted without
shareholder approval in subsection 1 of section 10-19.1-104, or a disposition in
dissolution described in subsection 2 of section 10-19.1-109 or a disposition pursuant
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to an order of a court, or a disposition for cash on terms requiring that all or
substantially all of the net proceeds of disposition be distributed to the shareholders in
accordance with their respective interests within one year after the date of disposition;

A plan of merger to which the corporation is a pafrty constituent organization, except
as provided in subsection 3 and except for a plan of merger adopted under section
10-19.1-100.1;

A plan of exchange, whether under this chapter or under chapter 10-32, to which the
corporation is a constituent organization as the corporation whose shares will be
acquired by the acquiring corporation, except as provided in subsection 3; or

Any other corporate action taken pursuant to a shareholder vote with respect to which
the articles, the bylaws, or a resolution approved by the board directs that dissenting
shareholders may obtain payment for their shares.

SECTION 16. AMENDMENT. Section 10-19.1-100 of the North Dakota Century Code is
amended and reenacted as follows:

10-19.1-100. Merger of subsidiary into parent.

1.

A parent owning at least ninety percent of the outstanding ownership interests of each
class and series of a subsidiary directly, or indirectly through related eerperations-orlimited

organizations other than classes or series that, absent this section,

would otherwise not be entitled to vote on the merger:

a.

b.

May merge the subsidiary into the parent or into any other subsidiary at least ninety
percent of the outstanding ownership interests of each class and series of which is
owned by the parent directly, or indirectly through related

organizations other than classes or series that, absent this section,
would otherwise not be entitled to vote on the merger, without a vote of the owners of
the parent or any subsidiary; or may

May merge the parent, or the parent and one or more subsidiaries into one of the
subsidiaries under this section.

A resolution approved by the present directors of the parent as required by section
10-19.1-46 or of the present governors of the parent required by section 10-32-83 must set
forth a plan of merger that contains:

a.

The name of the subsidiary or subsidiaries, the name of the parent, and the name of
the surviving constituent organization;

The manner and basis of converting the ownership interests of the subsidiary or
subsidiaries or the parent into securities of the parent, subsidiary, or of another
organization; or, in whole or in part, into money or other property;

If the parent is a constituent organization but is not the surviving constituent
organization in the merger, a provision for the pro rata issuance of ownership
interests of the surviving constituent organization to the owners of ownership interests
of the parent on surrender of any ownership interests of the parent; and

If the surviving constituent organization is a subsidiary, a statement of any
amendments to the articles of the surviving constituent organization that will be part of
the merger.

If the parent is a constituent organization and is the surviving organization in the merger, it
may change its corporate name, without a vote of its owners, by the inclusion of a
provision to that effect in the resolution of merger setting forth the plan of merger that is
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approved by the affirmative vote of a majority of the board members of the parent present.
Upon the effective date of the merger, the name of the parent must be changed.

If the parent is a constituent organization but is not the surviving constituent organization in
a merger, the resolution is not effective unless the resolution is also approved by the
affirmative vote of the holders of a majority of the voting power of all ownership interests of
the parent entitled to vote at a regular or special meeting held in accordance with section
10-19.1-98 if the parent is a domestic corporation, section 10-32-102 if the parent is a
limited liability company, or in accordance with the laws of the jurisdiction under which the
parent is incorporated or organized if the parent is a foreign corporation or foreign limited
liability company.

A Notice of the action, including a copy of the plan of merger must be ma#ed given to each
owner, other than the parent and any subsidiary, of each subsidiary that is a constituent
organization in the merger before, or within ten days after, the effective date of the merger.

Articles of merger must be prepared which contain:
a. The plan of merger;

b. The number of outstanding ownership interests of each class and series of the
subsidiary that is a constituent organization in the merger, other than the classes or
series that, absent this section, would otherwise not be entitled to vote on the merger,
and the number of ownership interests of each class and series owned, other than the
classes or series that, absent this section, would otherwise not be entitled to vote on

the merger, by the parent directly, or indirectly through related constituent
organizations; and

: The articles of merger must be signed on behalf of the parent and filed
with the secretary of state, with the fees provided in section 10-19.1-147.

The secretary of state shall issue a certificate of merger to the surviving constituent
organization or the surviving constituent organization's legal representative. The certificate
must contain the effective date of the merger.

If all of the ownership interests of one or more domestic subsidiaries that is a constituent
organization to a merger under this section are not owned by the parent directly, or
indirectly through related constituent organizations, immediately before the merger, the
owners of each domestic subsidiary have dissenter's rights under section 10-19.1-87 or
10-32-54, without regard to subsection 3 of section 10-19.1-87 or subsection 2 of section
10-32-54, and under section 10-19.1-88 or 10-32-55. If the parent is a constituent
organization but is not the surviving organization in the merger, the articles of incorporation
or articles of organization of the surviving organization immediately after the merger differ
from the articles of incorporation or articles of organization of the parent immediately
before the merger in a manner that would entitle an owner of the parent to dissenter's
rights under subdivision a of subsection 1 of section 10-19.1-87 or under subdivision a of
subsection 1 of section 10-32-54, and the articles of incorporation or articles of
organization of the surviving constituent organization constitute an amendment to the
articles of incorporation or articles of organization of the parent, that owner of the parent
has dissenter's rights as provided under section 10-19.1-87 or 10-32-54. Except as
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provided in this subsection, sections 10-19.1-87 and 10-32-54 do not apply to any merger
affected under this section.

A merger among a parent and one or more subsidiaries or among two or more subsidiaries
of a parent may be accomplished under sections 10-19.1-97 through 10-19.1-99 instead of
this section, in which case this section does not apply.

SECTION 17. Section 10-19.1-100.1 of the North Dakota Century Code is created and enacted

as follows:

10-19.1-100.1. Merger to effect a holding company reorganization.

1.

[~
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For purposes of this section:

a. "Holding company" means the corporation that is or becomes the direct parent of the
surviving corporation of a merger accomplished under this section.

b. "Parent constituent corporation” means the parent that merges with or into the
subsidiary constituent corporation.

c. "Subsidiary constituent corporation” means the subsidiary that the parent constituent
corporation merges with or into in the merger.

Unless its articles expressly provide otherwise, and subject to subdivision 3, a parent
constituent corporation may merge with or into a subsidiary constituent corporation without
a vote of the shareholders of the parent constituent corporation.

A merger may be accomplished under this section only if each of the following
requirements is met:

a. The holding company and the constituent corporations to the merger are each
organized under this chapter;

b. At all times following the issuance of shares until the consummation of a merger
under this section, the holding company was a direct wholly owned subsidiary of the
parent constituent corporation;

c. Immediately before the consummation of a merger under this section, the subsidiary
constituent corporation is an indirect wholly owned subsidiary of the parent
constituent corporation and a direct wholly owned subsidiary of the holding company:;

d. The parent constituent corporation and the subsidiary constituent corporation are the
only constituent corporations to the merger;

e. |Immediately after the merger becomes effective, the surviving corporation becomes

or remains a direct wholly owned subsidiary of the holding company;

Each share or fraction of a share of the parent constituent corporation outstanding
immediately before the effective time of the merger is converted in the merger into a
share or equal fraction of a share of the holding company having the same
designation and relative rights and preferences, and the same restrictions thereon, as
the share or fraction of a share of the parent constituent corporation being converted

in the merger;

g. The articles and bylaws of the holding company immediately following the effective
time of the merger contain provisions identical to the articles and bylaws of the parent
constituent corporation immediately before the effective time of the merger, other than
provisions, if any, regarding the incorporator or incorporators, the corporate name, the
registered office and agent, the initial board, and the initial subscribers for shares and

=
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the provisions contained in any amendment to the articles of the parent constituent
corporation that were necessary to effect an exchange, reclassification, or
cancellation of shares if the exchange, reclassification, or cancellation has become
effective;

The articles and bylaws of the surviving corporation immediately following the
effective time of the merger are identical to the articles and bylaws of the parent
constituent corporation immediately before the effective time of the merger, other than
provisions, if any, regarding the incorporator or incorporators, the corporate name, the
registered office and agent, the initial board, and the initial subscribers for shares and
the provisions contained in any amendment to the articles of the parent constituent
corporation that were necessary to effect an exchange, reclassification, or
cancellation of shares if the exchange, reclassification, or cancellation has become
effective, except that:

(1) The articles of the surviving corporation shall be amended in the merger to
contain a provision requiring that any act or transaction by or involving the
surviving corporation, other than the election or removal of directors of the
surviving corporation, that requires for its adoption under this chapter or its
articles the approval of the shareholders of the surviving corporation shall, by
specific reference to this section, require, in addition, the approval of the
shareholders of the holding company, or any successor by merger, by the
same vote as is required by this chapter or the articles of the surviving
corporation; and

(2) The articles of the surviving corporation may be amended in the merger to
reduce the number of classes, series, and shares that the surviving corporation
is authorized to issue;

The directors of the parent constituent corporation become or remain the directors of
the holding company immediately after the merger becomes effective;

The board of the parent constituent corporation determines that the shareholders of
the parent constituent corporation will not recognize gain or loss for United States
federal income tax purposes; and

A resolution approved by the affirmative vote of a majority of the directors of the
parent constituent corporation present sets forth a plan of merger that contains
provisions addressing the requirements of subdivisions a through j.

Neither paragraph 1 of subdivision h of subsection 3, nor any provisions of the surviving

corporation's articles required by that item may be construed to require approval of the

shareholders of the holding company to elect or remove directors of the surviving

corporation.

If the name of the holding company at the time the merger takes effect is the same as the

name of the parent constituent corporation immediately before that time, the shares of the

holding company into which the shares of the parent constituent corporations are

converted in the merger must, unless new certificates are issued, be represented by the

share certificates that previously represented shares of the parent constituent corporation.

Articles of merger must be:

a.

Prepared that contain:

(1) The plan of merger; and

(2) A statement that the plan of merger was adopted under this section.
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b. Signed on behalf of the parent constituent corporation and filed with the secretary of
state.

The secretary of state shall issue a certificate of merger to the surviving corporation or its
legal representative.

A merger between a parent and a subsidiary may be accomplished under sections
10-19.1-97, 10-19.1-98, 10-19.1-99, and 10-19.1-100 instead of this section, in which case
this section does not apply.

SECTION 18. AMENDMENT. Subsection 1 of section 10-19.1-110 of the North Dakota
Century Code is amended and reenacted as follows:

1.

If notice to creditors and claimants is given, it must be given by:

a. Publishing the notice once each week for four successive weeks in an official
newspaper, as defined in chapter 46-06, in the county or counties where the
registered office and the principal executive office of the corporation are located; and

b. Giving written notice to known creditors and claimants pursuant to subsection 23 32
of section 10-19.1-01.

SECTION 19. AMENDMENT. Subsections 2 and 3 of section 10-19.1-113.1 of the North
Dakota Century Code are amended and reenacted as follows:

2.

When the certificate of dissolution has been issued by the secretary of state, or on a later
date within thirty days after filing if the articles of dissolution so provide, the corporation is
dissolved.

The secretary of state shall issue to the disselved corporation, or its legal representative, a
certificate of dissolution that contains:

a. The name of the corporation;

b. The date the artieles—of dissolution were—fited-with—the-seeretary-of-state is effective;

and

c. A statement that the corporation was dissolved on the effective date of the
dissolution.

SECTION 20. AMENDMENT. Subsection 3 of section 10-19.1-129 of the North Dakota
Century Code is amended and reenacted as follows:

3.

If neither the corporation's registered agent nor an officer of the corporation can be found
at the registered office, or if a corporation fails to maintain a registered agent in this state
and an officer of the corporation cannot be found at the registered office, then the
secretary of state is the agent of the corporation upon whom the process, notice, or
demand may be served. Fhe Service on the secretary of state:

a. Shall be made by registered mail or personal delivery to the secretary of state and not
by electronic communication;

b. Shall include the return of the sheriff, or the affidavit of a person who is not a party,
verifying that fe neither the registered agent ef nor an officer can be found at the

registered office mustbe-providedte-the-secretary-ofstate: Service-en-the-secretary
efstate-of-any-precess—hetice—erdemandHs; and

Is deemed personal service upon the corporation and must be made by filing with the

secretary of state an-eriginal-ane-twe;

o
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Three copies of the process, notice, or demand, with-the; and

B E

The fees provided in section 10-19.1-147. The secretary of state shall
immediately forward, by registered mail, addressed to the corporation at the
registered office, a copy of the process, notice, or demand. Service on the
secretary of state is returnable in not less than thirty days notwithstanding a
shorter period specified in the process, notice, or demand.

SECTION 21. AMENDMENT. Subsection 2 of section 10-19.1-146 of the North Dakota
Century Code is amended and reenacted as follows:

2. The annual report must be submitted on forms prescribed by the secretary of state. The
information provided must be given as of the date of the execution of the report except as
to the information required by subéivisiens subdivision g——are— of subsection 1 which
must be given as of the close of business on December thirty-first next preceding the date
herein provided for the filing of the report, or, in the alternative, data of the fiscal year
ending next preceding this report may be used. The annual report must be signed as
prescribed in subsection 39 48 of section 10-19.1-01, or the articles or the bylaws or a
resolution approved by the affirmative vote of the required proportion or number of the
directors or holders of shares entitled to vote. If the corporation or foreign corporation is in
the hands of a receiver or trustee, it must be signed on behalf of the corporation or foreign
corporation by the receiver or trustee. The secretary of state may destroy all annual
reports provided for in this section after they have been on file for six years. The secretary
of state, or any employee or legal representative of the secretary of state, may not disclose
the information reported under subéivistens subdivision g——and— of subsection 1 to any
person, except a person who is verified to be a shareholder of the corporation or foreign
corporation, a legal representative of the shareholder for which information is requested, or
to the tax commissioner or any employee or legal representative of the tax commissioner,
who may not disclose the information and may use the information only for the
administration of the tax laws.

SECTION 22. Section 10-19.1-149.1 of the North Dakota Century Code is created and enacted
as follows:

10-19.1-149.1. Secretary of state - Confidential records. Any social security number or
federal tax identification number disclosed or contained in any document filed with the secretary of state
under this chapter is confidential. The secretary of state shall delete or obscure any social security
number or federal tax identification number before a copy of any document is released to the public.

SECTION 23. AMENDMENT. Subsection 10 of section 10-31-01 of the North Dakota Century
Code is amended and reenacted as follows:

10. "Professional service" means the personal service to the public which requires a license as
a condltlon precedent to the renderlng of such service and Whlch be#e*e—t-he—paseage—e#

l-ralel-m-y—papt-ne*smp requwes as a condltlon of Ilcensure an underqraduate or advanced
college degree in the specific field.

SECTION 24. AMENDMENT. Section 10-32-02 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-02. Definitions. For purposes of this chapter, unless the context otherwise requires:

1. "Acquiring organization" means the foreign or domestic limited liability company or foreign
or domestic corporation that acquires in an exchange the shares of a domestic or foreign
corporation or the membership interests of a limited liability company.

2. "Address" means:
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a. In the case of a registered office or principal executive office, the mailing address,
including a zip code, of the actual office location which may not be only a post-office
box; and

b. In all other cases, the mailing address, including a zip code.
"Articles" or "articles of organization" means:

a. In the case of a limited liability company organized under this chapter, articles of
organization, articles of amendment, a statement of change of registered office,
registered agent, or name of registered agent, a statement establishing or fixing the
rights and preferences of a class or series of membership interests, articles of
merger, articles of abandonment, and articles of termination.

b. In the case of a foreign limited liability company, the term includes all documents
serving a similar function required to be filed with the secretary of state or other state
office of the limited liability company's state of organization.

"Authenticated electronic communication" means:

a. That the electronic communication is delivered:

(1) To the principal place of business of the limited liability company; or

(2) To a manager or agent of the limited liability company authorized by the limited
liability company to receive the electronic communication; and

b. That the electronic communication sets forth information from which the limited
liability company can reasonably conclude that the electronic communication was
sent by the purported sender.

"Board" or "board of governors" means the board of governors of a limited liability
company.

"Board member" means:

a. An individual serving on the board of governors in the case of a limited liability
company; and

b. Anindividual serving on the board of directors in the case of a corporation.
"Bylaws" means any rule, resolution, or other provision, regardless how designated, that:

a. Relates to the management of the business or the regulation of the affairs of the
limited liability company; and

b. Was expressly part of the bylaws by the action, taken from time to time under section
10-32-68, by the board ef-geverrers or the members.

"Class”, when used with reference to membership interests, means a category of
membership interests which differs in one or more rights or preferences from another
category of membership interests of the limited liability company.

"Closely held limited liability company" means a limited liability company that does not
have more than thirty-five members.

"Constituent organization" means a limited liability company or a domestic or foreign
corporation that:
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a. In a merger, is either the surviving organization or an organization that is merged into
the surviving organization; or

b. In an exchange, is either the acquiring organization or an organization whose
securities are acquired by the acquiring organization.

"Contribution" means any cash, property, services rendered, or a promissory note or other
binding obligation to contribute cash or property or to perform services, which a member
contributes to a limited liability company in the capacity of that member as a member.

"Contribution agreement" means an agreement between a person and a limited liability
company under which:

a. The person agrees to make a contribution in the future; and

b. The limited liability company agrees that, at the time specified for the contribution in
the future, the limited liability company will accept the contribution and reflect the
contribution in the required records.

"Contribution allowance agreement" means an agreement between a person and a limited
liability company under which:

a. The person has the right, but not the obligation, to make a contribution in the future;
and

b. The limited liability company agrees that, if the person makes the specified
contribution at the time specified in the future, the limited liability company will accept
the contribution and reflect the contribution in the required records.

"Dissolution” means that the limited liability company incurred an event under subsection 1
of section 10-32-109, subject only to sections 10-32-116 and 10-32-124, that obligates the
limited liability company to wind up the limited liability company's affairs and to terminate
the limited liability company's existence as a legal entity.

"Dissolution avoidance consent" means the consent of all remaining members:

a. Given, as provided in subdivision e of subsection 1 of section 10-32-109, after the
occurrence of any event that terminates the continued membership of a member in
the limited liability company; and

b. That the limited liability company must be continued as a legal entity without
dissolution.

"Distribution" means a direct or indirect transfer of money or other property, other than its
own membership interests, with or without consideration, or an incurrence or issuance of
indebtedness, by a limited liability company to any of the limited liability company's
members in respect of membership interests. A distribution may be in the form of an
interim distribution or a termination distribution, or as consideration for the purchase,
redemption, or other acquisition of its membership interests, or otherwise.

"Domestic corporation” means a corporation, other than a foreign corporation, organized
for profit and incorporated under or governed by chapter 10-19.1.

"Domestic organization" means an organization created under the laws of this state.

"Electronic” means relating to technology having electrical, digital, magnetic, wireless,
optical, electromagnetic, or similar capabilities.
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"Electronic communication" means any form of communication, not directly involving the
physical transmission of paper:

a. That creates a record that may be retained, retrieved, and reviewed by a recipient of
the communication; and

b. That may be directly reproduced in paper form by the recipient through an automated
process.

"Electronic record" means a record created, generated, sent, communicated, received, or
stored by electronic means.

"Electronic_signature"” means an_electronic_sound, symbol, or process attached to or
logically associated with a record and executed or adopted by a person with the intent to

sign the record.

"Filed with the secretary of state” means except as otherwise permitted by law or rule:

a. That eitherofthe—fellewing a document meeting the applicable requirements of this
chapter, together with the fees provided in section 10-32-150, has been delivered or
communicated to the secretary of state by a method or medium of communication
acceptable by the secretary of state, and has been determined by the secretary of
state to conform to laws

b. That the secretary of state shall then:

(1) Enderse-en—+the-original Record the “fted- ; ;
actual date on which the document is filed, and if different, the effective date of

filing; and

(2) Record the document in the office of the secretary of state.

“Financial rights" means a member's rights:

a. To share in profits and losses as provided in section 10-32-36;

b. To share in distributions as provided in section 10-32-60;

c. Toreceive interim distributions as provided in section 10-32-61; and

d. To receive termination distributions as provided in subdivision ¢ of subsection 1 of
section 10-32-131.

"Foreign corporation" means a corporation organized for profit that is incorporated under
laws other than the laws of this state for a purpose for which a corporation may be
incorporated under chapter 10-19.1.

"Foreign limited liability company" means a limited liability company organized for profit
which is organized under laws other than the laws of this state for a purpose for which a
limited liability company may be organized under this chapter.

"Foreign organization" means an organization created under laws other than the laws of
this state for a purpose for which an organization may be created under the laws of this
state.
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"Good faith" means honesty in fact in the conduct of the act or transaction concerned.

"Governance rights" means all of a member's rights as a member in the limited liability
company other than financial rights and the right to assign financial rights.

"Governing board" means:

a. The board of governors in the case of a limited liability company; and
b. The board of directors in the case of a corporation.

"Governor' means an individual serving on the board ef-geverrers.

"Intentionally" means that the person referred to either has a purpose to do or fail to do the
act or cause the result specified or believes that the act or failure to act, if successful, will
cause that result. A person "intentionally” violates a statute:

a. If the person intentionally does the act or causes the result prohibited by the statute;
or

b. If the person intentionally fails to do the act or cause the result required by the statute,
even though the person may not know of the existence or constitutionality of the
statute or the scope or meaning of the terms used in the statute.

"Knows" or has "knowledge" means the person has actual knowledge of a fact. A person
does not "know" or have "knowledge" of a fact merely because the person has reason to
know of the fact.

"Legal representative" means a person empowered to act for another person, including an
agent, manager, officer, partner, or associate of an organization; a trustee of a trust; a
personal representative; a trustee in bankruptcy; and a receiver, guardian, custodian, or
conservator.

"Limited liability company" means a limited liability company, other than a foreign limited
liability company, organized under this chapter.

"Manager" means:

a. Anindividual who is eighteen years of age or more and who is elected, appointed, or
otherwise designated as a manager by the board efgeverrers; and

b. Anindividual considered elected as a manager pursuant to section 10-32-92.

"Member" means a person, with or without voting rights, reflected in the required records of
a limited liability company as the owner of a membership interest in the limited liability
company.

"Membership interest” means one of the units, however designated, into which a member's
proprietary interest in a limited liability company is divided consisting of:

A member's financial rights;

a
b. A member's right to assign financial rights as provided in section 10-32-31;

c. A member's governance rights, if any; and

d. A member's right to assign any governance rights owned as provided in section
10-32-32.

"Notice" is:
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Is given by a member of a limited liability company to the limited liability company or a

manager of a limited liability company when:

(6]

(2)

When in writing and mailed or delivered to the limited liability company or the
manager at the registered office or principal executive office of the limited
liability company.

When qgiven by a form of electronic communication consented to by the limited
liability company or a manager to which the notice is given:

(@) If by facsimile communication, when directed to a telephone number at
which the limited liability company or a manager has consented to
receive notice;

(b) If by electronic mail, when directed to an electronic mail address at which
the limited liability company or a manager has consented to receive
notice;

(¢) If by posting on an electronic network on which the limited liability
company or a manager has consented to receive notice, together with
separate notice to the limited liability company or a manager of the
specific posting, upon the later of:

[1] The posting; or

[2] The giving of the separate notice; or

(d) If by any other form of electronic communication by which the limited
liability company or a manager has consented to receive notice, when
directed to the limited liability company or a manager.

a b. inallethereasesnetieeds Is given te-apersen, in all other cases:

(1)

)
®3)

When mailed to the person at an address designated by the person or at the
last-known address of the person;

When handed to the person; ef

When left at the office of the person with a clerk or other person in charge of
the office: or:

(@) Ifthere is no one in charge, when left in a conspicuous place in the office;
or

(b) If the office is closed or the person to be notified has no office, when left
at the dwelling house or usual place of abode of the person with some
person of suitable age and discretion who is residing there-; or

When given by a form of electronic communication consented to by the person
to whom the notice is given:

(@) If by facsimile communication, when directed to a telephone number at
which the person has consented to receive notice.

(b) If by electronic mail, when directed to an electronic mail address at which
the person has consented to receive notice.

(¢) If by posting on an electronic network on which the person has
consented to receive notice, together with separate notice to the person
of the specific posting, upon the later of:
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[1] The posting; or

[2] The giving of the separate notice.

(d) If by any other form of electronic communication by which the person has
consented to receive notice when directed to the person.

c. Netiee—bymais Is given by mail when deposited in the United States mail with
sufficient postage affixed.

d. Netieediseensidered Is deemed received when it is given.

"Organization" meansy-whether

a. Whether domestic or foreign, a limited liability company, corporation, partnership,
limited partnership, limited liability partnership, limited liability limited partnership, joint
venture, association, business trust, estate, trust, enterprise, and any other legal or
commercial entity; but

b. Excludes any nonprofit corporation, whether a domestic nonprofit corporation which is
incorporated under chapter 10-33 or a foreign nonprofit corporation which is
incorporated in another jurisdiction.

"Owners" means:

a. Members in the case of a limited liability company or a nonprofit corporation; and

b. Shareholders in the case of a corporation.
"Ownership interests" means:

a. Membership interests in the case of a limited liability company or a nonprofit
corporation; and

b. Shares in the case of a corporation.

"Parent" of a specified limited liability company means a limited liability company or
corporation that directly or indirectly, through related organizations, owns more than fifty
percent of the voting power of the membership interests entitled to vote for governors of
the specified limited liability company.

"Pertains" means a contribution "pertains":

a. To a particular series when the contribution is made in return for a membership
interest in that particular series.

b. To a particular class when the class has no series and the contribution is made in
return for a membership interest in the class.

A contribution that pertains to a series does not pertain to the class of which the series is a
part.

"Principal executive office" means:

a. If the limited liability company has an elected or appointed president, an office where
the elected or appointed president of the limited liability company has an office; or

b. If the limited liability company has no elected or appointed president, the registered
office of the limited liability company.
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"Record" means information that is inscribed on a tangible medium or that is stored in an
electronic or other medium and is retrievable in perceivable form.

"Registered office" means the place in this state designated in the articles as the registered
office of the limited liability company.

"Related organization"” means an organization that controls, is controlled by, or is under
common control with another organization with control existing if an organization:

a. Owns, directly or indirectly, at least fifty percent of the shares, membership interests,
or other ownership interests of another organization;

b. Has the right, directly or indirectly, to elect, appoint, or remove fifty percent or more of
the voting members of the governing body of another organization; or

c. Has the power, directly or indirectly, to direct or cause the direction of the
management and policies of another organization, whether through the ownership of
voting interests, by contract, or otherwise.

"Remote communication” means communication via electronic communication, conference
telephone, videoconference, the internet, or such other means by which persons not
physically present in the same location may communicate with each other on a
substantially simultaneous basis.

"Required records" are those records required to be maintained under section 10-32-51.
"Security" has the meaning given i in subseetion-13-of section 10-04-02.

"Series” means a category of membership interests, within a class of membership
interests, that has some of the same rights and preferences as other membership interests
within the same class, but that differ in one or more rights and preferences from another
category of membership interests within that class.

"Signed" means:

a. That the signature of a person kas-beer, which may be a facsimile affixed, engraved,
printed, placed, stamped with indelible ink, transmitted by facsimile
telecommunication or electronically, or in any other manner reproduced on the
document, is placed on a document, as provided rsubseetior-39-ef under section
41-04+33and—with 41-01-09.

b.  With respect to a document:

a Regtired required by this chapter to be filed with the secretary of state, means—the
that:
(1) The document has been signed by a person authorized to do so by this

chapter, the articles of organization, a member-control agreement, or the
bylaws or a resolution approved by the governors as required by section
10-32-83 or the members as required by section 10-32-42; and

(2) The signature and the document are communicated by a method or medium

acceptable by the secretary of state.
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"Subsidiary" of a specified limited liability company means:

a. A limited liability company having more than fifty percent of the voting power of its
membership interests entitled to vote for governors owned directly or indirectly
through related organizations by the specified limited liability company; or

b. A corporation having more than fifty percent of the voting power of its shares entitled
to vote for directors owned directly or indirectly through related organizations by the
specified limited liability company.

"Successor organization" means an organization that, pursuant to a business continuation
agreement or an order of the court under subsection 6 of section 10-32-119, continues the
business of the dissolved and terminated limited liability company.

"Surviving organization” means the foreign or domestic limited liability company or
domestic or foreign corporation resulting from a merger.

"Termination" means the end of a limited liability company's existence as a legal entity and
occurs when a notice of termination is:

a. Filed with the secretary of state under section 10-32-117 together with the fees
provided in section 10-32-150; or

b. is—eensidered Considered filed with the secretary of state under subdivision ¢ of
subsection 2 of section 10-32-106 together with the fees provided in section
10-32-150.

"Vote" includes authorization by written action.

"Winding up" means the period triggered by dissolution during which the limited liability
company ceases to carry on business, except to the extent necessary for concluding
affairs, and disposing of assets under section 10-32-131.

"Written action" means a:

a. A written document signed by every person required to take the action described; and
the

b. The counterparts of a written document signed by any person taking the action
described.

(1) Each counterpart constitutes the action of the persons signing it;; and ah

(2) All the counterparts, taken together, constitute one written action by all of the
persons signing them.

SECTION 25. Section 10-32-02.1 of the North Dakota Century Code is created and enacted as

follows:

10-32-02.1. Legal recognition of electronic records and electronic signatures. For

purposes of this chapter:

1.

2.

|

A record or signature may not be denied legal effect or enforceability solely because it is in
electronic form;

A contract may not be denied legal effect or enforceability solely because an electronic
record was used in its formation;

If a provision requires a record to be in writing, an electronic record satisfies the
requirement; and




4.

H. B. No. 1362 - Page 31

If a provision requires a signature, an electronic signature satisfies the requirement.

SECTION 26. AMENDMENT. Subsections 2, 3, and 4 of section 10-32-07 of the North Dakota
Century Code are amended and reenacted as follows:

2.

The following provisions govern a limited liability company unless modified in the articles of
organization or a member-control agreement under section 10-32-50:

a.

A limited liability company has general business purposes as provided in section
10-32-04;

A limited liability company has certain powers as provided in section 10-32-23,;

The power to adopt, amend, or repeal the bylaws is vested in the board ef-geverrers
as provided in section 10-32-68;

A limited liability company must allow cumulative voting for governors as provided in
section 10-32-76;

The affirmative vote of the greater of a majority of governors present or a majority of
the minimum number of governors constituting a quorum is required for an action of
the board efgeverrers as provided in section 10-32-83;

A written action by the board ef-geverrers taken without a meeting must be signed by
all governors as provided in section 10-32-84;

The board may accept contributions, make contribution agreements, and make
contribution allowance agreements as provided in subsection 1 of section 10-32-56
and sections 10-32-58 and 10-32-59;

All membership interests are ordinary membership interests entitled to vote and are of
one class with no series as provided in subdivisions a and b of subsection 5 of section
10-32-56;

All membership interests have equal rights and preferences in all matters not
otherwise provided for by the board efgeveraers as provided in subdivision b of
subsection 5 of section 10-32-56;

The value of previous contributions must be restated when a new contribution is
accepted as provided in subsections 3 and 4 of section 10-32-57;

A member has certain preemptive rights, unless otherwise provided by the board ef
geverrers as provided in section 10-32-37;

The affirmative vote of the greater of the owners of a majority of the voting power of
the membership interests present and entitled to vote at a duly held meeting or a
majority of the voting power of the membership interests with voting rights constituting
the minimum voting power needed for a quorum for the transaction of business is
required for an action of the members, except if this chapter requires the affirmative
vote of a majority of the voting power of all membership interests entitled, to vote as
provided in subsection 1 of section 10-32-42;

The voting power of each membership interest is in proportion to the value reflected in
the required records of the contributions of the members as provided in section
10-32-40.1,

Members share in distributions in proportion to the value reflected in the required
records of the contributions of members as provided in section 10-32-60;
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Members share profits and losses in proportion to the value reflected in the required
records of the contributions of members as provided in section 10-32-36;

A written action by the members taken without a meeting must be signed by all
members as provided in section 10-32-43;

Members have no right to receive distributions in kind and the limited liability company
has only limited rights to make distributions in kind as provided in section 10-32-62;

A member is not subject to expulsion as provided in subsection 2 of section 10-32-30;

Unanimous consent is required for the transfer of governance rights to a person not
already a member as provided in subsection 2 of section 10-32-32;

For a limited liability company whose existence begins before July 1, 1999,
unanimous consent is required to avoid dissolution as provided in subdivision e of
subsection 1 of section 10-32-109;

The termination of a person's membership interest has specified consequences as
provided in section 10-32-30; and

Restrictions apply to the assignment of governance rights as provided in section
10-32-32.

The following provisions govern a limited liability company unless modified in the articles of
organization, a member-control agreement under section 10-32-50, or in the bylaws:

a.

Governors serve for an indefinite term that expires at the next regular meeting of
members as provided in section 10-32-72;

The compensation of governors is fixed by the board efgeverrers as provided in
section 10-32-74;

A certain method must be used for removal of governors as provided in section
10-32-78;

A certain method must be used for filling board efgeverners vacancies as provided in
section 10-32-79;

If the board ef-geverrers fails to select a place for a board meeting, it must be held at
the principal executive office as provided in subsection 1 of section 10-32-80;

The notice of a board ef-geverrers meeting need not state the purpose of the meeting
as provided in subsection 3 of section 10-32-80;

A majority of the board efgeverrers is a quorum for a board meeting as provided in
section 10-32-82;

A committee consists of one or more individuals, who need not be governors,
appointed by affirmative vote of a majority of the governors present as provided in
subsection 2 of section 10-32-85;

The board may establish a special litigation committee as provided in section
10-32-85;

The president and treasurer have specified duties, until the board ef—geverrers
determines otherwise as provided in section 10-32-89;

Managers may delegate some or all of their duties and powers, if not prohibited by the
board etgeverrers from doing so as provided in section 10-32-95;
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. Regular meetings of members need not be held, unless demanded by a member
under certain conditions as provided in section 10-32-38;

m. In all instances when a specific minimum notice period has not otherwise been fixed
by law, not less than ten days' notice is required for a meeting of members as
provided in subsection 2 of section 10-32-40;

n. For a quorum at a members' meeting, there is required a majority of the voting power
of the membership interests entitled to vote at the meeting as provided in section
10-32-44;

0. The board efgeverrers may fix a date up to fifty days before the date of a members'
meeting as the date for the determination of the members entitled to notice of and
entitled to vote at the meeting as provided in section 10-32-40.1;

p. Indemnification of certain persons is required as provided in section 10-32-99;

g. The board efgeverers may authorize, and the limited liability company may make,
distributions not prohibited, limited, or restricted by an agreement as provided in
subsection 1 of section 10-32-64; and

r.  Members have no right to interim distributions except as provided through the bylaws
or an act of the board efgeverrers as provided in section 10-32-61.

The provisions in subdivisions a, g, o, p, and r may be included in the articles of
organization or a member-control agreement under section 10-32-50. The provisions in
subdivisions b through f, h, i, j, k, I, m, n, and q may be included in the articles of
organization, in a member-control agreement under section 10-32-50, or, in the bylaws:

a. The persons to serve as the first board ef-geverrers may be named in the articles of
organization as provided in subsection 1 of section 10-32-69;

b. A manner for increasing or decreasing the number of governors may be provided as
provided in section 10-32-70;

c. Additional qualifications for governors may be imposed as provided in section
10-32-71;

d. Governors may be classified as provided in section 10-32-75;

e. The date, time, and place of board efgeverrers meetings may be fixed as provided in
subsection 1 of section 10-32-80;

f.  Absent governors may be permitted to give written consent or opposition to a
proposal as provided in section 10-32-81;

g. A larger than majority vote may be required for board efgeverrers action as provided
in section 10-32-83;

h. Authority to sign and deliver certain documents may be delegated to a manager or
agent of the limited liability company other than the president as provided in section
10-32-89;

i.  Additional managers may be designated as provided in section 10-32-88;

j-  Additional powers, rights, duties, and responsibilities may be given to managers as
provided in section 10-32-89;

k. A method for filling vacant offices may be specified as provided in subsection 3 of
section 10-32-94;
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I.  The date, time, and place of regular member meetings may be fixed as provided in
subsection 3 of section 10-32-38;

m. Certain persons may be authorized to call special meetings of members as provided
in subsection 1 of section 10-32-39;

n. Notices of member meetings may be required to contain certain information as
provided in subsection 3 of section 10-32-40;

0. A larger than majority vote may be required for member action as provided in section
10-32-42;

p. Voting rights may be granted in or pursuant to the articles of organization to persons
who are not members as provided in subsection 3 of section 10-32-40.1;

g. Limited liability company actions giving rise to dissenter rights may be designated as
provided in subdivision d of subsection 1 of section 10-32-55; and

r. A governor's personal liability to the limited liability company or the limited liability
company's members for monetary damages for breach of fiduciary duty as a governor
may be eliminated or limited in the articles as provided in subsection 4 of section
10-32-86.

SECTION 27. AMENDMENT. Subsection 5 of section 10-32-10 of the North Dakota Century
Code is amended and reenacted as follows:

5.

A limited I|ab|I|ty company that is merged the survwmq orqanlzatlon in a merqer with

%he—Fee-Fg&H&aﬂeﬂ—e# one or more

eerperations other organizations, or that acquires by sale, lease, or other disposition to or
exchange with alimited—tiabHity—eompany an organization all or substantially all of the
assets of another limited-tabitity-cempany-ordomestic-erforeign-cerperation organization

including its name, may have the same name, subject to the requirements of subsection 1,

as that used in this state by any of the other limited—tability-companies—or—domestic—or

foreign—eerperations organizations, if the ethertimitedtabitity—company—or—demestie—or
fereigr-eorperation organization whose name is sought to be used:

a. Was organized e¥, incorporated, formed or registered under the laws of this state;

b. Is authorized to transact business or conduct activities in this state;

c. Holds a reserved name in the manner provided in section 10-19.1-14, 10-32-11,
10-33-11, 45-10.1-03, or 45-22-05;

d. Holds a fictitious name registered in the manner provided in chapter 45-11; or

e. Holds a trade name registered in the manner provided in chapter 47-25.

SECTION 28. AMENDMENT. Section 10-32-11 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-11. Reserved name.

1.

The exclusive right to the use of a limited liability company name otherwise permitted by
section 10-32-10 may be reserved by any person.

The reservation is made by filing with the secretary of state a request that the name be
reserved together with the fees provided in section 10-32-150.
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a. If the name is available for use by the applicant, the secretary of state shall reserve
the name for the exclusive use of the applicant for a period of twelve months.

b. The reservation may be renewed for successive twelve-month periods.

The right to the exclusive use of a limited liability company name reserved pursuant to this
section may be transferred to another person by or on behalf of the applicant for whom the
name was reserved by filing with the secretary of state a notice of the transfer and
specifying the name and address of the transferee together with the fees provided in
section 10-32-150.

The right to the exclusive use of a limited liability company name reserved pursuant to this
section may be canceled by or on behalf of the applicant for whom the name was reserved
by filing with the secretary of state a notice of the cancellation together with the fees
provided in section 10-32-150.

The secretary of state may destroy all reserved name requests and index thereof one year
after expiration.

SECTION 29. AMENDMENT. Subsection 1 of section 10-32-13 of the North Dakota Century
Code is amended and reenacted as follows:

1.

A limited liability company may change its registered office, change its registered agent, or
state a change in the name of its registered agent, by filing with the secretary of state,
along with the fees provided in section 10-32-150, a statement containing:

a. The name of the limited liability company;

b. If the address of its registered office is to be changed, the new address of its
registered office;

c. Ifits registered agent is to be designated or changed, the name of its new registered
agent;

d. If the name of its registered agent is to be changed, the name of its registered agent
as changed,;

e. A statement that the address of its registered office and the address of the business
office of its registered agent, as changed, will be identical; and

f. A statement that the change of registered office or registered agent was authorized by
resolution approved by the board efgeverrers.

SECTION 30. AMENDMENT. Section 10-32-15 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-15. Procedure for amendment before contribution. Before any contribution is
reflected in the required records of a limited liability company, the articles of organization may be
amended pursuant to section 10-32-67 by the organizers or by the board efgeverrers. The articles of
organization may also be amended by the board ef—geverrers to change or cancel a statement
pursuant to subsection 6 of section 10-32-56 establishing or fixing the rights and preferences of a class
or series of membership interests before any contribution pertaining to that class or series is reflected in
the required records of the limited liability company by filing articles of amendment or a statement of
cancellation, as appropriate, with the secretary of state.
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SECTION 31. AMENDMENT. Subsection 6 of section 10-32-17 of the North Dakota Century
Code is amended and reenacted as follows:

6. Divide the membership interests of the class into series and determine the designation of
each series and the variations in the relative rights and preferences between the
membership interests of each series or authorize the board efgeverrers to do so;

SECTION 32. AMENDMENT. Subsection 1 of section 10-32-22 of the North Dakota Century
Code is amended and reenacted as follows:

1. Whenever a plan of reorganization of a limited liability company has been confirmed by
decree or order of a court of competent jurisdiction in proceedings for the reorganization of
the limited liability company, pursuant to the provisions of any applicable statute of the
United States relating to reorganization of limited liability companies, the articles may be
amended, in the manner provided in this section, in as many respects as may be
necessary to carry out the plan and to put it into effect, so long as the articles as amended
contain only provisions which might be lawfully contained in original articles of organization
at the time of making the amendment. In particular, and without limitation upon any
general power of amendment, the articles may be amended to:

a. Change the limited liability company name, period of duration, or organizational
purposes of the limited liability company.

b. Repeal, alter, or amend the bylaws of the limited liability company.

c. Change the preferences, limitations, relative rights in respect of all or any part of the
membership interests of the limited liability company, and classify, reclassify, or
cancel all or any part thereof.

d. Authorize the issuance of bonds, debentures, or other obligations of the limited
liability company, whether convertible into membership interests of any class or
bearing warrants or other evidence of optional rights to purchase or subscribe for
membership interests of any class, and fix the terms and conditions thereof.

e. Constitute or reconstitute and classify or reclassify the board efgeverrers and
appoint governors and managers in place of or in addition to all or any of the
governors or managers then in office.

SECTION 33. AMENDMENT. Subsection 17 of section 10-32-23 of the North Dakota Century
Code is amended and reenacted as follows:

17. A limited liability company may establish committees of the board efgeverrers, elect or
appoint persons to the committees, and define their duties as provided in section 10-32-85
and fix their compensation.

SECTION 34. AMENDMENT. Section 10-32-36 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-36. Sharing of profits and losses. Unless otherwise provided in the articles of
organization, in a member-control agreement, or by the board efgeverrers under subsections 5 and 6
of section 10-32-56, the profits and losses of a limited liability company must be allocated among the
members, and among classes and series of members, in proportion to the value of the contributions of
the members reflected in the required records.

SECTION 35. AMENDMENT. Section 10-32-37 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-37. Preemptive rights.
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To the extent allowed by section 9 of article XII of the Constitution of North Dakota, a
member of a limited liability company has the preemptive rights provided in this section,
unless denied or limited in the articles of organization, in a member-control agreement, or
by the board efgeveraers pursuant to subdivision b of subsection 5 of section 10-32-56.

A preemptive right is the right of a member to make contributions of a certain amount or to
make a contribution allowance agreement specifying future contributions of a certain
amount before the limited liability company may accept new contributions from other
persons or to make contribution allowance agreements with other persons.

A member has a preemptive right whenever the limited liability company proposes to
accept contributions from other persons, or to make contribution allowance agreements
with other persons, pertaining to membership interests of the same series or class as the
series or class owned by the member.

Unless otherwise provided in the articles of organization or a member-control agreement,
no preemptive rights pursuant to this section arise as to contributions to be accepted from
others or as to contribution allowance agreements to be made with others when the
contribution is:

a. To be made in a form other than money;
b. To be made or reflected pursuant to a plan of merger;

c. To be made or reflected pursuant to an employee or incentive benefit plan approved
at a meeting by the affirmative vote of the owners of a majority of the voting power of
all membership interests entitled to vote;

d. To be made pursuant to a previously made contribution allowance agreement; or

e. To be made or reflected pursuant to a plan of reorganization approved by a court of
competent jurisdiction pursuant to a statute of this state or of the United States.

The extent to which each member may make a new contribution, or obtain the right to
make a new contribution under a contribution allowance agreement, by exercise of a
preemptive right as to any class or series is the ratio that the value of that member's
contributions, as reflected in the required records as pertaining to that class or series
before the contribution, bears to the total value of all members' contributions reflected in
the required records as pertaining to that class or series before the new contribution.

A member may waive a preemptive right in writing. The waiver is binding upon the
member whether or not consideration has been given for the waiver. Unless otherwise
provided in the waiver, a waiver of preemptive rights is effective only for the proposed
contribution or contribution allowance agreement described in the waiver.

When proposing to accept new contributions, or to make contribution allowance
agreements, with respect to which members have preemptive rights under this section, the
board ef-geverrers shall cause notice to be given to each member entitled to preemptive
rights. The notice must be given at least ten days before the date by which the member
must exercise a preemptive right and must contain:

a. The extent of the member's preemptive right, being:

(1) In the case of a preemptive right to make a contribution, the amount of the
contribution to be made; and

(2) In the case of a preemptive right to make a contribution allowance agreement,
the amount of the contribution to be allowed under that contribution allowance
agreement;
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b. The method used to determine the extent of the member's preemptive right;

c. The terms and conditions upon which the member may make a contribution or make
a contribution allowance agreement; and

d. The time within which and the method by which the member must exercise the right.

If a member does not exercise preemptive rights to make a contribution or to make a
contribution allowance agreement, then for a period not exceeding one year after the date
fixed by the board efgeverrors for the exercise of those preemptive rights and to the
extent of the preemptive rights not exercised, the board ef—geverrers may accept
contributions or make contribution allowance agreements on terms no less favorable to the
limited liability company than those offered to the member.

If the members of a limited liability company are entitled to cumulative voting in the election
of governors, no amendment to the articles of organization or a member-control agreement
which has the effect of denying, limiting, or modifying the preemptive rights provided in this
section may be adopted if the votes of a proportion of the voting power sufficient to elect a
governor at an election of the entire board ef-geverrers under cumulative voting are cast
against the amendment.

A denial or limitation of preemptive rights otherwise provided in this section does not limit
the power of a limited liability company to grant first refusal rights, contribution allowance
rights, or other rights to make contributions to the limited liability company, to members, to
persons who have entered into contribution agreements, or to other persons before
accepting contributions or before making allowance agreements with any other person.

SECTION 36. AMENDMENT. Subsections 2 and 3 of section 10-32-38 of the North Dakota
Century Code are amended and reenacted as follows:

2.

If a regular meeting of members has not been held within the earlier of six months after the
fiscal yearend of the corporation or fifteen months after its last meeting:

a. A member or members owning five percent or more of the voting power of all
members entitled to vote may demand a regular meeting of members by written
notice of demand given to the president or the secretary of the limited liability
company.

b.  Within thirty days after receipt of the demand by one of those managers, the board ef
geverners shall cause a regular meeting of members to be called and held on notice
no later than ninety days after receipt of the demand.

c. If the board ef-geverrers fails to cause a regular meeting to be called and held as
required by this subsection, the member or members making the demand may call
the regular meeting by giving notice as required by section 10-32-40.

d. All necessary expenses of the notice and the meeting must be paid by the limited
liability company.

A regular meeting, if any, must be held on the date and at the time and place fixed by, or in
a manner authorized by the articles, a member-control agreement, or the bylaws, except a
meeting called by or at the demand of a member pursuant to subsection 2 must be held in
the county where the principal executive office of the limited liability company is located.
To the extent authorized in the articles, a member-control agreement, or the bylaws, the
board may determine that a regular meeting of the members shall be held solely by means
of remote communication in accordance with subdivision a of subsection 2 of section
10-32-43.2.
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SECTION 37. AMENDMENT. Subsections 2 and 3 of section 10-32-39 of the North Dakota
Century Code are amended and reenacted as follows:

2.

A member or members owning ten percent or more of the voting power of all membership
interests entitled to vote may demand a special meeting of members by written notice of
demand given to the president or secretary of the limited liability company and containing
the purposes of the meeting.

a. Within thirty days after receipt of the demand by one of those managers, the board ef
geverners shall cause a special meeting of members to be called and held on notice
no later than ninety days after receipt of the demand, all at the expense of the limited
liability company.

b. If the board ef-geverrers fails to cause a special meeting to be called and held as
required by this subsection, the member or members making the demand may call
the meeting by giving notice as required by section 10-32-40.

c. All necessary expenses of the notice and the meeting must be paid by the limited
liability company.

Special meetings must be held on the date and at the time and place fixed by the
president, the board ef-geverrers, or a person authorized by the articles, a member-control
agreement, or the bylaws to call a meeting, except a special meeting called by or at the
demand of a member or members pursuant to subsection 2 must be held in the county
where the principal executive office is located. To the extent authorized in the articles, a
member-control agreement, or the bylaws, the board may determine that a special meeting
of the members shall be held solely by means of remote communication in accordance
with subdivision a of subsection 2 of section 10-32-43.2.

SECTION 38. AMENDMENT. Subsection 3 of section 10-32-40 of the North Dakota Century
Code is amended and reenacted as follows:

3.

The notice:

a. In all instances when a specific minimum notice period has not otherwise been fixed
by law, must be given at least ten days before the date of the meeting, or a shorter
time provided in the articles of organization, a member-control agreement, or the
bylaws, and not more than fifty days before the date of the meeting;

b. Must contain the date, time, and place of the meeting;

c. Must contain the information with respect to dissenters' rights required by
subsection 2 of section 10-32-55, if applicable;

d. Must inform members if proxies are permitted at the meeting and, if so, state the
procedure for appointing proxies;

e. Must contain a statement of the purpose of the meeting, in the case of a special
meeting;

f.  Must contain any other information:

(1) Required by the articles of organization, any member-control agreement, the
bylaws, or this chapter; or

(2) Considered necessary or desirable by the board efgeverrers; and

g. May contain any other information considered necessary or desirable by the person
or persons calling the meeting.
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SECTION 39. AMENDMENT. Section 10-32-40.1 of the North Dakota Century Code is
amended and reenacted as follows:

10-32-40.1. Voting rights.

1.

The board ef-geverrers may fix or authorize a manager to fix a date not more than fifty
days, or a shorter time period provided in the articles of organization, a member-control
agreement, or the bylaws, before the date of a meeting of members as the date for the
determination of the owners of membership interests entitled to notice of and entitled to
vote at the meeting. When a date is so fixed, only members on that date are entitled to
notice of and permitted to vote at that meeting of members.

A determination of the owners of membership interests entitled to notice and to vote at a
meeting of members is effective for an adjournment of the meeting unless the board ef
governoers fixes a new date for determining the right to notice and to vote, which it must do
if the meeting is adjourned to a date more than fifty days after the record date for
determining members entitled to notice of the original meeting.

If a court orders a meeting adjourned to a date more than one hundred twenty days after
the date fixed for the original meeting:

a. It must provide the original record date for notice and voting continues in effect; or
b. It may fix a new record date for notice and voting.

A resolution approved by the affirmative vote of a majority of the governors present may
establish a procedure whereby a member may certify in writing to the limited liability
company that all or a portion of the membership interest registered in the name of the
member are held for the account of one or more beneficial owners. Upon receipt by the
limited liability company of the writing, the persons specified as beneficial owners, rather
than the actual member, are deemed the members for the purposes specified in the
writing.

Unless otherwise provided in the articles, in a member-control agreement, or by the board
ef-gevernors under subsections 5 and 6 of section 10-32-56, members have voting power
in proportion to the value of the contributions of the members as reflected in the required
records.

The articles of organization or a member-control agreement may give or prescribe the
manner of giving a creditor, securityholder, or other person a right to vote under this
section.

Membership interests owned by two or more members may be voted by any one of them
unless the limited liability company receives written notice from any one of them denying
the authority of that person to vote those membership interests.

Except as provided in subsection 7, an owner of a membership interest entitled to vote
may vote any portion of the membership interest in any way the member chooses. If a
member votes without designating the proportion voted in a particular way, the member is
considered to have voted all of the membership interest in that way.

SECTION 40. AMENDMENT. Section 10-32-43 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-43. Action without a meeting.

4 An action required or permitted to be taken at a meeting of the members may be taken

without a meeting by written action signed, or consented to by authenticated electronic
communication, by all of the members entitled to vote on that action.
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If previded-by the articles or a member-control agreement so provide, any action may be
taken by written action signed, or consented to by authenticated electronic communication,
by the members who own voting power equal to the voting power that would be required to
take the same action at a meeting of the members at which all members were present.

The written action is effective when signed, or consented to by authenticated electronic
communication, by the required members, unless a different effective time is provided in
the written action.

a. When written action is permitted to be taken by less than all members, all members
must be notified immediately of its text and effective date.

b. Failure to provide the notice does not invalidate the written action.

c. A member who does not sign or consent to the written action has no liability for the
action or actions taken by the written action.

When this chapter requires or permits a certificate concerning an action to be filed with the
secretary of state, the managers signing the certificate must so indicate that if the action
was taken under this section.

SECTION 41. AMENDMENT. Section 10-32-43.2 of the North Dakota Century Code is
amended and reenacted as follows:

10-32-43.2. Eleetronie— Remote communications for member meetings

1.

N

This section shall be construed and applied to:

a. Facilitate remote communication consistent with other applicable law; and

b. Be consistent with reasonable practices concerning remote communication and with
the continued expansion of those practices.

To the extent authorized in the articles, a member-control agreement or the bylaws, and
determined by the board:

a. A eenferenreeameng meeting of the members may be held solely by any combination
of means of remote communication through which the participants may
simuhanesusty—hear—each—ether—during participate in the cenferenrce—censtivtes—a
regular-er-speetal meeting efmembersithesame:

(1) If notice of the meeting is given ef—+the—cenferenee to every owner of
membership interests entitled to vote as would be required by this chapter for a
meeting; and

(2) If the membership interests held by the members participating in the
een#efeﬁee meetlng would be suff|0|ent to constltute a quorum at a meetlng

b. A member may-participate-ir not physically present in person or by proxy at a regular

or special meeting of members ret-deserbed-n—subsectiont may by ary means of
remote communlcatlon mfeug-h—whreh—fhe—membeH#%p&merpanﬁ—and—aH

fet, participate in a meetlnq of members heId ata deS|qnated place
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In any meeting of members held solely by means of remote communication under

subdivision a of subsection 2 or in any meeting of members held at a designated place in

which one or more members participate by means of remote communication under

subdivision b of subsection 2:

a.

b.

The limited liability company shall implement reasonable measures:

(1) To verify that each person deemed present and entitled to vote at the meeting
by means of remote communication is a member; and

(2) To provide each member participating by means of remote communication with
a reasonable opportunity to participate in the meeting, including an opportunity
to:

(@) Read or hear the proceedings of the meeting substantially concurrently
with those proceedings;

(b) If allowed by the procedures governing the meeting, have the member's
remarks heard or read by other participants in the meeting opportunity to;
and

(c) If otherwise entitled, vote on matters submitted to the members.

Participation in a meeting by this means constitutes presence at the meeting in
person or by proxy of all if all of the other requirements of section 10-32-48 are met.

With respect to notice to members:

a.

=

|©

Any notice to members given by the limited liability company under any provision of
this chapter, the articles, a member-control agreement, or the bylaws by a form of
electronic communication consent to by the member to whom the notice is given is
effective when given. The notice is deemed given:

(1) If by facsimile communication, when directed to a telephone number at which
the member has consented to receive notice;

(2) If by electronic mail, when directed to an electronic mail address at which the
member has consented to receive notice;

(3) If by a posting on an electronic network on which the member has consented to
receive notice, together with separate notice to the member of the specific
posting, upon the later of:

(@) The posting; or

(b) The giving of the separate notice; and

(4) If by any other form of electronic communication by which the member has
consented to receive notice, when directed to the member.

An affidavit of the secretary, other authorized manager, or authorized agent of the
limited liability company, that the notice has been given by a form of electronic
communication is, in the absence of fraud, prima facie evidence of the facts stated in
the affidavit.

Consent by a member to notice given by electronic communication may be given in
writing or by authenticated electronic communication. The limited liability company is
entitled to rely on any consent so given until revoked by the member, provided that no
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revocation affects the validity of any notice given before receipt by the limited liability
company of revocation of the consent.

Any ballot, vote authorization, or consent submitted by electronic communication under this
chapter may be revoked by the member submitting the ballot, vote, authorization, or
consent so long as the revocation is received by a manager of the limited liability company
at or before the meeting or before an action without a meeting is effective according to
section 10-32-43.

Waiver of notice by a member of a meeting by means of authenticated electronic
communication deserbed-r-subseetions—ane—2 may be given in the manner provided in
subsection 4 of section 10-32-40. Participation in a meeting by means of remote
communication described in subseetienst-and subdivisions a and b of subsection 2 is a
waiver of notice of that meeting, except when the member objects at:

a. At the beginning of the meeting to the transaction of business because the meeting is
not lawfully called or convened; or ebjeetsbefere

b. Before a vote on an item of business because the item may not lawfully be
considered at the meeting and does not participate in the consideration of the item at
that meeting.

SECTION 42. AMENDMENT. Subsection 1 of section 10-32-48 of the North Dakota Century
Code is amended and reenacted as follows:

1.

A At or before the meeting at which the appointment is to be effective, a member may cast
or authorize the casting of a vote by.

a. _¥ f|||ng W|th a manaqer authorized to tabulate votes a ertten appomtment of a proxy

b. By telephonic transmission or authenticated electronic communication to a manager
authorized to tabulate votes, whether or not accompanied by written instructions of
the member, of an appointment of a proxy.

(1) The telephonic transmission or authenticated electronic communication must
set forth or be submitted with information from which it can be determined that
the appointment is authorized by the member. [f it is reasonably concluded that
the telephonic transmission or authenticated electronic communication is valid,
the inspectors of election or, if there are not inspectors, the other persons
making that determination of validity shall specify the information upon which
they relied to make that determination.

(2) A proxy so appointed may vote on behalf of the member, or otherwise
participate, in _a _meeting by remote communication according to section
10-32-43.2, to the extent the member appointing the proxy would have been
entitled to participate by remote communication according to section 10-32-43.2
if the member did not appoint the proxy.

o

Any copy, facsimile telecommunication, or other reproduction of the original writing or
transmission may be substituted or used in lieu of the original writing or transmission
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for any purpose for which the original transmission could be used, if the copy,
facsimile telecommunication, or other reproduction is a complete and legible
reproduction of the entire original writing or transmission.

An appointment of a proxy for membership interests owned jointly by two or more
members is valid if signed or etherwise—autherized consented to by authenticated
electronic communication by any one of them the members, unless the limited liability
company receives from any one of those members written notice or an authenticated
electronic communication either denying the authority of that person to appoint a
proxy or appointing a different proxy.

SECTION 43. AMENDMENT. Subsection 1 of section 10-32-50 of the North Dakota Century
Code is amended and reenacted as follows:

1.

A member-control agreement relating to any phase or aspect of the business and affairs of
a limited liability company is valid as provided in subsection 2 and enforceable as provided
in subsection 3.

a.

A member-control agreement valid under subsection2 may relate to, without
limitation, the:

(1) Management of the limited liability company's business;

(2) Declaration and payment of distributions;

(3) Sharing of profits and losses;

(4) Election of governors or managers;

(5) Employment of members and others by the limited liability company;

(6) Relations among members and persons who have signed contribution
agreements, including the termination of continued membership;

(7) Dissolution, termination, and liquidation of the limited liability company,
including the continuation of the limited liability company's business through a
successor organization or individual; and

(8) Arbitration of disputes.

If this chapter provides that a particular result may or must be obtained through a
provision in the articles of organization, other than a provision required by
subsection 1 of section 10-32-07 to be contained in the articles; in the bylaws; or by
an act of the board, the same result may be accomplished through a member-control
agreement valid under this section or through a procedure established by a
member-control agreement valid under this section.

A member-control agreement may:

(1) Allocate to the members authority ordinarily exercised by the board ef
GOVErRers,

(2) Allocate to the board ef—geverrers authority ordinarily exercised by the
members; or

(3)  Structure the governance of the limited liability company in any agreed fashion
and may waive, in whole or in part, a member's dissenting rights under sections
10-32-54 and 10-32-55.
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SECTION 44. AMENDMENT. Section 10-32-51 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-51. Required records and information.

1.

A limited liability company shall keep at its principal executive office, or at another place or
places within the United States determined by the board efgeverrers:

a.

A current list of the full name and last-known business, residence, or mailing address
of each member, each governor, and the president;

A current list of the full name and last-known business, residence, or mailing address
of each assignee of financial rights other than a secured party and a description of the
rights assigned;

A copy of the articles of organization and all amendments to the articles;
Copies of any currently effective written bylaws;

Copies of the limited liability company's federal, state, and local income tax returns
and reports, if any, for the three most recent years;

Financial statements required by section 10-32-52;

Records of all proceedings of members for the last three years;

Records of all proceedings of the board efgeverrets for the last three years;
Reports made to members generally within the last three years;
Member-control agreements described in section 10-32-50;

A statement of all contributions accepted under subsection 3 of section 10-32-56
including for each contribution:

(1) The identity of the member to whom the contribution relates;
(2) The class or series to which the contribution pertains;

(3) The amount of cash accepted by the limited liability company or promised to be
paid to the limited liability company;

(4) A description of any services rendered to or for the benefit of the limited liability
company or promised to be rendered to or for the benefit of the limited liability
company; and

(5) The value accorded under subsection 4 of section 10-32-56 to:

(@) Any other property transferred or promised to be transferred to the limited
liability company; and

(b)  Any services rendered to or for the benefit of the limited liability company
or promised to be rendered to or for the benefit of the limited liability
company;

A statement of all contribution agreements made under section 10-32-58, including for
each contribution agreement:

(1) The identity of the would-be contributor;

(2) The class or series to which the future contribution pertains; and
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(3) As to each future contribution to be made, the same information as
subdivision k requires for contributions already accepted;

m. A statement of all contribution allowance agreements made under section 10-32-59,
including for each contribution allowance agreement:

(1) The identity of the would-be contributor;
(2) The class or series to which the future contribution would pertain; and

(3) As to each future contribution allowed to be made, the same information as
subdivision k requires for contributions already accepted;

n. An explanation of any restatement of value made under section 10-32-57;
0. Any written consents obtained from members under this chapter; and

p. A copy of agreements, contracts, or other arrangements or portions of them
incorporated by reference under subsections 6 through 8 of section 10-32-56.

A member of a limited liability company has an absolute right, upon written demand, to
examine and copy, in person or by a legal representative, at any reasonable time, and the
limited liability company shall make available within ten days after receipt by a manager of
the limited liability company of the written demand, all documents referred to in
subsection 1.

A member of a limited liability company who has been a member for at least six months
immediately preceding the member's demand or who is the holder of record of at least five
percent of all membership interests of the limited liability company has a right, upon written
demand, to examine and copy, in person or by a legal representative, other limited liability
company records at any reasonable time only if the member demonstrates a proper
purpose for the examination. A "proper purpose"” is one reasonably related to the person's
interest as a member of a limited liability company.

On application of the limited liability company, a court in this state may issue a protective
order permitting the limited liability company to withhold portions of the records of
proceedings of the board efgeverrers for a reasonable period of time, not to exceed
twelve months, in order to prevent premature disclosure of confidential information that
would be likely to cause competitive injury to the limited liability company. A protective
order may be renewed for successive reasonable periods of time, each not to exceed
twelve months and in total not to exceed thirty-six months, for good cause shown. In the
event a protective order is issued, the statute of limitations for any action that the member
might bring as a result of information withheld automatically extends for the period of delay.
If the court does not issue a protective order with respect to any portion of the records of
proceedings as requested by the limited liability company, it shall award reasonable
expenses, including attorney's fees and disbursements, to the member. This subsection
does not limit the right of a court to grant other protective orders or impose other
reasonable restrictions on the nature of the limited liability company records that may be
copied or examined under subsections 2 and 3 or the use or distribution of the records by
the demanding member.

A member who has gained access under this section to any limited liability company
record may not use or furnish to another for use the limited liability company record or a
portion of the contents for any purpose other than a proper purpose. Upon application of
the limited liability company, a court may issue a protective order or order other relief as
may be necessary to enforce the provisions of this subsection.
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Copies of the information referred to in subsection 1 must be furnished at the expense of
the limited liability company. In all other cases, the limited liability company may charge
the requesting party a reasonable fee to cover the expenses of providing the copy.

The records maintained by a limited liability company may utilize any information storage
technique, including, for example, punched holes, printed or magnetized spots, or
microimages, even though that makes them illegible visually, if the records can be
converted accurately and within a reasonable time, into a form that is legible visually and
whose contents are assembled by related subject matter to permit convenient use by
people in the normal course of business. A limited liability company shall convert any of
the records referred to in subsections 2 and 3 upon the request of a person entitled to
inspect them, and the expense of the conversion must be borne by the person who bears
the expense of copying pursuant to subsection 6. A copy of the conversion is admissible
in evidence, and is acceptable for all other purposes, to the same extent as the existing or
original records would be if they were legible visually.

SECTION 45. AMENDMENT. Subsection 1 of section 10-32-54 of the North Dakota Century
Code is amended and reenacted as follows:

1.

Subject to a member-control agreement under section 10-32-50, a member of a limited
liability company may dissent from, and obtain payment for the fair value of the member's
membership interests in the event of, any of the following limited liability company actions:

a. An amendment of the articles of organization, but not an amendment to a
member-control agreement, which materially and adversely affects the rights or
preferences of the membership interests of the dissenting member in that it:

(1) Alters or abolishes a preferential right of the membership interests;

(2) Creates, alters, or abolishes a right in respect of the redemption of the
membership interests, including a provision respecting a sinking fund for the
redemption or repurchase of the membership interests;

(3) Alters or abolishes a preemptive right of the owner of the membership interests
to make a contribution;

(4) Excludes or limits the right of a member to vote on a matter, or to cumulate
votes, except as the right may be excluded or limited through the acceptance of
contributions or the making of contribution agreements pertaining to
membership interests with similar or different voting rights;

(5) Changes a member's right to resign or retire; or
(6) Establishes or changes the conditions for or consequences of expulsion;

b. A sale, lease, transfer, or other disposition of all or substantially all of the property and
assets of the limited liability company, but not including a transaction permitted
without member approval under section 10-32-108, a disposition in dissolution
described in subsection 4 of section 10-32-113, a disposition pursuant to an order of a
court, or a disposition for cash on terms requiring that all or substantially all of the net
proceeds of disposition be distributed to the members in accordance with the
member's respective membership interests within one year after the date of
disposition;

c. A plan of merger to which the limited liability company is a constituent organization;

d. A plan of exchange to which the limited liability company is a constituent organization
as the organization whose ownership interests will be acquired by the acquiring
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organization; if the membership interests being acquired are entitled to be voted on
the plan; or

e. Any other limited liability company action taken pursuant to a member vote with
respect to which the articles of organization, a member-control agreement, the
bylaws, or a resolution approved by the board efgeverners directs that dissenting
members may obtain payment for the dissenting members' membership interests.

SECTION 46. AMENDMENT. Subsection 4 of section 10-32-55 of the North Dakota Century
Code is amended and reenacted as follows:

4.

After the proposed action is approved by the board efgeverrers and, if necessary, the
members, the limited liability company shall send to all members who complied with
subsection 3 and to all members entitled to dissent if no member vote was required, a
notice that contains:

a. The address to which a demand for payment must be sent in order to obtain payment
and the date by which the demand must be received;

b. A form to be used to certify the date on which the member acquired the membership
interests and to demand payment; and

c. A copy of section 10-32-54 and this section.

SECTION 47. AMENDMENT. Section 10-32-56 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-56. Authorization, form, and acceptance of contributions.

1.

Subject to any restrictions in the articles of organization or a member-control agreement
and only when authorized by the board ef-geverrers or pursuant to a member-control
agreement, a limited liability company may accept contributions under subsections 2 and
3, make contribution agreements under section 10-32-58, and make contribution allowance
agreements under section 10-32-59.

Subject to subsection 3, a person may make

a contribution to a limited liability company.

No purported contribution is to be treated or considered as a contribution, unless:

a. The board ef—geverrers accepts the contribution on behalf of the limited liability
company and in that acceptance describes the contribution and states the value being
accorded to the contribution; and

b. The fact of contribution and the contribution's accorded value are both reflected in the
required records of the limited liability company.

The determinations of the board efgeverrers as to the amount or fair value or the fairness
to the limited liability company of the contribution accepted or to be accepted by the limited
liability company or the terms of payment or performance, including under a contribution
agreement in section 10-32-58, and a contribution allowance agreement in section
10-32-59, are presumed to be proper if they are made in good faith and on the basis of
accounting methods, or a fair valuation or other method, reasonable in the circumstances.
Governors who are present and entitled to vote, and who, intentionally or without
reasonable investigation, fail to vote against approving a consideration that is unfair to the
limited liability company, or overvalue property or services received or to be received by
the limited liability company as a contribution, are jointly and severally liable to the limited
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liability company for the benefit of the then members who did not consent to and are
damaged by the action, to the extent of the damages of those members. A governor
against whom a claim is asserted pursuant to this subsection, except in case of knowing
participation in a deliberate fraud, is entitled to contribution on an equitable basis from
other governors who are liable under this subsection.

5.  All the membership interests of a limited liability company must:

a. Be of one class, without series, unless a member-control agreement or the articles of
organization establish, or authorize the board ef-geverrers to establish, more than
one class or series within classes;

b. Be ordinary membership interests entitled to vote as provided in section 10-32-40.1,
and have equal rights and preferences in all matters not otherwise provided for by the
board ef—geverrers unless and to the extent the articles of organization or a
member-control agreement fixes the relative rights and preferences of different
classes and series; and

c. Share profits and losses as provided in section 10-32-36 and be entitled to
distributions as provided in sections 10-32-60 and 10-32-61 and subdivision ¢ of
subsection 1 of section 10-32-131.

6. Subject to any restrictions in the articles of organization or a member-control agreement,
the power granted in subsection 5 may be exercised by a resolution approved by the
affirmative vote of a majority of the directors present establishing a class or series, setting
forth the designation of the class or series, and fixing the relative rights and preferences of
the class or series established in the articles of organization, in a member-control
agreement, or by resolution of the board ef-geverrers.

7. A statement signed by a manager setting forth the name of the limited liability company
and the text of the resolution and certifying the adoption of the resolution and the date of
adoption must be filed with the secretary of state together with the fees provided in section
10-32-150 before the acceptance of any contributions for which the resolution creates
rights or preferences not set forth in the articles of organization or a member-control
agreement. The resolution is effective when the statement has been filed with the
secretary of state unless the statement specifies a later effective date within thirty days of
filing the statement with the secretary of state.

8.  Without limiting the authority granted in this section, a limited liability company may have
membership interests of a class or series:

a. Subject to the right of the limited liability company to redeem any of those
membership interests at the price fixed for their redemption by the articles of

organization or by the board ef-geverrers;

b. Entiting the members to cumulative, partially cumulative, or noncumulative
distributions;

c. Having preference over any class or series of membership interests for the payment
of distributions of any or all kinds;

d. Convertible into membership interests of any other class or any series of the same or
another class; or

e. Having full, partial, or no voting rights, except as provided in section 10-32-17.

SECTION 48. AMENDMENT. Subsection 2 of section 10-32-57 of the North Dakota Century
Code is amended and reenacted as follows:
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2. Whenever a limited liability company accepts a new contribution, the board ef-geverrers
shall restate, as required by this section, the value of all old contributions.

SECTION 49. AMENDMENT. Subsection 3 of section 10-32-58 of the North Dakota Century
Code is amended and reenacted as follows:

3. A contribution agreement, whether made before or after the formation of a limited liability
company, must be paid or performed in full at the time or times, or in the installments, if
any, specified in the contribution agreement. In the absence of a provision in the
contribution agreement specifying the time at which the contribution is to be paid or
performed, the contribution must be paid or performed at the time or times determined by
the board ef—geverners, but a call made by the board ef—geverrers for payment or
performance on contributions must be uniform for all membership interests of the same
class or for all membership interests of the same series.

SECTION 50. AMENDMENT. Subsection 1 of section 10-32-59 of the North Dakota Century
Code is amended and reenacted as follows:

1. Subject to any restrictions in the articles of organization or a member-control agreement, a
limited liability company may enter into contribution allowance agreements under the
terms, provisions, and conditions fixed by the board ef—geverrers or by a manager
pursuant to board authorization.

SECTION 51. AMENDMENT. Section 10-32-60 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-60. Sharing of distributions. Unless otherwise provided in the articles of organization,
in a member-control agreement, or by the board ef-geverrers under subsections 5 through 7 of section
10-32-56, distributions of cash or other assets of a limited liability company, including distributions on
termination of the limited liability company, must be allocated in proportion to the value of the
contributions of the members reflected in the required records.

SECTION 52. AMENDMENT. Section 10-32-61 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-61. Interim distributions. Except as provided in the articles of organization or a
member-control agreement, a member is entitled to receive distributions before the limited liability
company's termination only as specified in the bylaws or by the act of the board ef-geverrers.

SECTION 53. AMENDMENT. Subsection 1 of section 10-32-64 of the North Dakota Century
Code is amended and reenacted as follows:

1. The board efgeverrers may authorize and cause the limited liability company to make a
distribution only if the board efgeverrers determines, in accordance with subsection 2,
that the limited liability company will be able to pay its debts in the ordinary course of
business after making the distribution and the board ef-geverrers does not know before
the distribution is made that the determination was or has become erroneous.

a. The limited liability company may make the distribution if it is able to pay its debts in
the ordinary course of business after making the distribution.

b. The effect of a distribution on the ability of the limited liability company to pay its debts
in the ordinary course of business after making the distribution must be measured in
accordance with subsection 3.

c. The right of the board efgeverrers to authorize, and the limited liability company to
make, distributions may be, prohibited, limited, or restricted by the articles of
organization, a member-control agreement, the bylaws, or an agreement.
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SECTION 54. AMENDMENT. Section 10-32-67 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-67. Organization.

1.

If the first board ef-geverrers is not named in the articles of organization, the organizers
may elect the first board ef-geverrers or may act as governors with all of the powers,
rights, duties, and liabilities of governors, until governors are elected or until a contribution
is accepted, whichever occurs first.

After the issuance of the certificate of organization, the organizers or the governors named
in the articles of organization shall hold an organizational meeting at the call of a majority
of the organizers or of the governors named in the articles, or take written action, for the
purposes of transacting business and taking actions necessary or appropriate to complete
the organization of the limited liability company, including, without limitation, amending the
articles, electing governors, adopting the bylaws, electing managers, adopting banking
resolutions, authorizing or ratifying the purchase, lease, or other acquisition of suitable
space, furniture, furnishings, supplies, and materials, approving a limited liability company
seal, adopting a fiscal year for the limited liability company, contracting to receive and
accept contributions, and making any appropriate tax elections.

a. If ameeting is held, the person or persons calling the meeting shall give at least three
days' notice of the meeting to each organizer or governor named, stating the date,
time, and place of the meeting.

b. Organizers and governors may waive notice of an organizational meeting in the same
manner a governor may waive notice of meetings of the board ef-geverrers under
subsection 5 of section 10-32-80.

SECTION 55. AMENDMENT. Subsections 2 and 3 of section 10-32-68 of the North Dakota
Century Code are amended and reenacted as follows:

2.

Initial bylaws may be adopted pursuant to section 10-32-67 by the organizers or by the first
board ef-geverrers. Unless reserved by the articles of organization or a member-control
agreement to the members, the power to adopt, amend, or repeal the bylaws is vested in
the board efgeverrers. The power of the board efgeverrers is subject to the power of the
members, exercisable in the manner provided in subsection 3, to adopt, amend, or repeal

the bylaws adopted amended, or repealed by the board et—gevemers—A-f-teH-he—adept-le-H

Unless the articles or bylaws provide otherwise, members owning five percent or more of
the voting power of the members entitled to vote may propose a resolution for action by the
members to adopt, amend, or repeal the bylaws adopted, amended, or repealed by the
board ef-geveraers and the resolution must set forth the provision or provisions proposed
for adoption, amendment, or repeal, the limitations and procedures for submitting,
considering, and adopting the resolution are the same as provided in subsections 2
through 4 of section 10-32-16, for amendment of the articles of organization. The articles
or bylaws may impose different or additional requirements for the members to adopt,
amend, or repeal the bylaws.

SECTION 56. AMENDMENT. Section 10-32-69 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-69. Board efgeverners—.
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1. The business and affairs of a limited liability company are to be managed by or under the
direction of a board ef-geverrers, subject to the provisions of subsection 2 and section
10-32-50. The first board efgeverners may be named in the articles of organization or in a
member-control agreement or may be elected by the organizers pursuant to section
10-32-67 or by the members.

2. The owners of the membership interests entitled to vote for governors of the limited liability
company may, by unanimous affirmative vote, take any action that this chapter requires or
permits the board ef-geveraers to take. As to an action taken by the members in that
manner:

a. The governors have no duties, liabilities, or responsibilities as governors under this
chapter with respect to or arising from the action;

b. The members collectively and individually have all of the duties, liabilities, and
responsibilities of governors under this chapter with respect to and arising from the
action;

c. If the action relates to a matter required or permitted by this chapter or by any other
law to be approved or adopted by the board ef-geverners, either with or without
approval or adoption by the members, the action is considered to have been
approved or adopted by the board efgeverrers; and

d. A requirement that an instrument filed with a governmental agency contain a
statement that the action has been approved and adopted by the board ef-geverrers
is satisfied by a statement that the members have taken the action under this
subsection.

SECTION 57. AMENDMENT. Section 10-32-70 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-70. Number. The board efgeverrers consists of one or more governors. The number
of governors must be fixed by or in the manner provided in the articles of organization, a
member-control agreement, or the bylaws. The number of governors may be increased or, subject to
section 10-32-78, decreased at any time by amendment to or in the manner provided in the articles, a
member-control agreement, or the bylaws.

SECTION 58. AMENDMENT. Section 10-32-73 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-73. Acts not void or voidable.  The expiration of a governor's term with or without the
election of a qualified successor does not make prior or subsequent acts of the governors or the board

ef-goeverners void or voidable.

SECTION 59. AMENDMENT. Section 10-32-74 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-74. Compensation. Subject to any limitations in the articles, a member-control
agreement, or the bylaws, the board ef-geverrers may fix the compensation of governors.

SECTION 60. AMENDMENT. Subsection 2 of section 10-32-76 of the North Dakota Century
Code is amended and reenacted as follows:

2.  An amendment to the articles, a member-control agreement, or the bylaws which has the
effect of denying, limiting, or modifying the right to cumulative voting for members provided
in this section may not be adopted if the votes of a proportion of the voting power sufficient
to elect a governor at an election of the entire board efgeverrers under cumulative voting
are cast against the amendment.
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SECTION 61. AMENDMENT. Subsection 2 of section 10-32-77 of the North Dakota Century
Code is amended and reenacted as follows:

2. If a resignation is made effective at a later time, the board may fill the pending vacancy
before the effective time if the board ef-geverrers provides that the successor does not
take office until the effective time.

SECTION 62. AMENDMENT. Subsections 2 and 3 of section 10-32-78 of the North Dakota
Century Code are amended and reenacted as follows:

2. A governor may be removed at any time, with or without cause, if:
a. The governor was named by the board efgeverrers to fill a vacancy;

b. The members have not elected governors in the interval between the time of the
appointment to fill a vacancy and the time of the removal; and

c. A majority of the remaining governors present affirmatively votes to remove the
governor.

3. Any one or all of the governors may be removed at any time, with or without cause, by the
affirmative vote of the owners of a majority of the voting power of all membership interests
entitled to vote at an election of governors.

a. |If less than the entire board efgeverrers is to be removed, no one of the governors
may be removed if the votes cast against the governor's removal which, if then
cumulatively voted at the election of the entire board efgeverners, or if there be
classes of governors at an election of the class of governors of which the governor is
a part, would be sufficient to elect the governor.

b. If a governor has been elected solely by the holders of a class or series of
membership interests as stated in the articles, any member-control agreement, or the
bylaws, then that governor may be removed only by the affirmative vote of the holders
of a majority of the voting power of all membership interests of that class or series
entitled to vote at an election of that governor.

SECTION 63. AMENDMENT. Subsection 2 of section 10-32-78.1 of the North Dakota Century
Code is amended and reenacted as follows:

2. The court that removes a governor may bar the governor from serving on the board ef
goverrers for a period prescribed by the court.

SECTION 64. AMENDMENT. Subsection 1 of section 10-32-79 of the North Dakota Century
Code is amended and reenacted as follows:

1. Unless different rules for filling vacancies are provided for in the articles, a member-control
agreement, or the bylaws:

a. Vacancies on the board ef-geverrers resulting from the death, resignation, removal,
or disqualification of a governor may be filled by the affirmative vote of a majority of
the remaining governors, even though less than a quorum; and

b. Vacancies on the board efgeverrers resulting from newly created governorships may
be filled by the affirmative vote of a majority of the governors serving at the time of the
increase.

SECTION 65. AMENDMENT. Section 10-32-80 of the North Dakota Century Code is amended
and reenacted as follows:
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10-32-80. Board efgeverners— meetings.

1. Meetings of the board efgeverrers may be held from time to time as provided in the
articles of organization, a member-control agreement, or the bylaws at any place within or
without the state that the board ef-geverrers may select or by any means described in
subsection 2.

a. If the articles, bylaws, or board ef-gevernets fails to select a place for a meeting, the
meeting must be held at the principal executive office, unless the articles, a
member-control agreement, or the bylaws provide otherwise.

b. The board may determine under subsection 2 that a meeting of the board shall be
held solely by means of remote communication.

c. Participation in a meeting by either of the means set forth in subdivision 2 constitutes
personal presence at the meeting.

2. Abeard-efgoveraers Any meeting among governors may be conducted by:

a. A-—cenferenceameng-gevernors—usinrg Solely by any one or more means of remote

communication through which all of the governors may simultareeusihy—hear
participate with each other during the eenrference—constitttes—a—board-of-goverrors

meeting;+:.

(1) If the same notice is given of the eenferenree meeting as would be required by
subsection 3 fera+reetinrg;; and #

(2) If the number of governors participating in the eerfereree meeting is a quorum
at a meeting. Participationin—a—meeting—bythismeans—eonstitutes—persenal
presenee-at-the-meeting—or

b. By any means of conference telephone or, if authorized by the board, by such other
means of remote communication, in each case, through which the governor, other
governors so participating, and all governors physically present at the meeting may

simuitanesusty-hear participate with each other during the meeting. Participationina
meeting-by-thismeans-constittytes-persenatpresence-at-the-meeting:

3. Unless the articles of organization, a member-control agreement, or the bylaws provide for
a different time period, a governor may call a board meeting by giving at least ten days'
notice or, in the case of organizational meetings under subsection 2 of section 10-32-67, at
least three days' notice to all governors of the date, time, and place of the meeting. The
notice need not state the purpose of the meeting unless the articles, a member-control
agreement, or the bylaws otherwise require.

4. If the date, time, and place of a board efgeverrers meeting are provided in the articles, a
member-control agreement, or the bylaws, or announced at a previous meeting of the
board efgeverners, notice is not required. Notice of an adjourned meeting need not be
given other than by announcement at the meeting at which adjournment is taken.

5. A governor may waive notice of a meeting of the board ef-geverrers. A waiver of notice by
a governor entitled to notice is effective whether given before, at, or after the meeting, and
whether given in writing, or by attendance. Attendance by a governor at a meeting is a
waiver of notice of that meeting, except when the governor objects at the beginning of the
meeting to the transaction of business because the meeting is not lawfully called or
convened and does not participate in the meeting after the objection.

SECTION 66. AMENDMENT. Section 10-32-81 of the North Dakota Century Code is amended
and reenacted as follows:
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10-32-81. Absent governors. If the articles of organization, a member-control agreement, or
the bylaws so provide, a governor may give advance written consent or opposition to a proposal to be
acted on at a board ef-geverrers meeting. If the governor is not present at the meeting, consent or
opposition to a proposal does not constitute presence for purposes of determining the existence of a
guorum, but consent or opposition must be counted as the vote of a governor present at the meeting in
favor of or against the proposal and must be entered in the minutes or other record of action at the
meetings if the proposal acted on at the meeting is substantially the same or has substantially the same
effect as the proposal to which the governor has consented or objected.

SECTION 67. AMENDMENT. Section 10-32-83 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-83. Act of the board ofgeverrers—. The board ef-geverners shall take action by the
affirmative vote of the greater of a majority of governors present at a duly held meeting at the time the
action is taken or a majority of the minimum proportion or number of governors that would constitute a
quorum for the transaction of business at a meeting, except if this chapter, a member-control
agreement, or the articles require the affirmative vote of a larger proportion or number. If a
member-control agreement or the articles require a larger proportion or number than is required by this
chapter for a particular action, the member-control agreement or the articles control.

SECTION 68. AMENDMENT. Subsections 1 and 2 of section 10-32-84 of the North Dakota
Century Code are amended and reenacted as follows:

1. An action required or permitted to be taken at a board efgeverrers meeting may be taken
by written action signed, or consented to by authenticated electronic communication, by all
of the governors. |If the articles or a member-control agreement so provide, any action,
other than an action requiring member approval, may be taken by written action signed, or
consented to by authenticated electronic communication, by the number of governors
which would be required to take the same action at a meeting of the board ef-geverrers at
which all governors were present.

2. The written action is effective when signed, or consented to by authenticated electronic
communication, by the required number of governors, unless a different effective time is
provided in the written action.

SECTION 69. AMENDMENT. Subsections 1 and 3 of section 10-32-85 of the North Dakota
Century Code are amended and reenacted as follows:

1. A resolution approved by the affirmative vote of a majority of the board ef-geverrers may
establish committees having the authority of the board in the management of the business
of the limited liability company only to the extent provided in the resolution. Committees
may include a special litigation committee consisting of one or more independent
governors or other independent persons to consider legal rights or remedies of the limited
liability company and whether those rights and remedies should be pursued. Committees
other than special litigation committees are subject at all times to the direction and control

of the board ef-geverrers.

3. Sections 10-32-80 through 10-32-84 apply to committees and members of committees to
the same extent as those sections apply to the board efgeverrers and governors.

SECTION 70. AMENDMENT. Subsections 2 and 4 of section 10-32-86 of the North Dakota
Century Code are amended and reenacted as follows:

2. A governor is entitled to rely on information, opinions, reports, or statements, including
financial statements and other financial data, in each case prepared or presented by:

a. One or more managers or employees of the limited liability company whom the
governor reasonably believes to be reliable and competent in the matters presented,;



H. B. No. 1362 - Page 56

b. Counsel, public accountants, or other persons as to matters that the governor
reasonably believes are within the person's professional or expert competence; or

c. A committee of the board ef-geverners upon which the governor does not serve, duly
established in accordance with section 10-32-85, as to matters within its designated
authority, if the governor reasonably believes the committee to merit confidence.

A governor who is present at a meeting of the board ef-geveraers when an action is
approved by the affirmative vote of a majority of the governors present is presumed to
have assented to the action approved, unless the governor:

a. Objects at the beginning of the meeting to the transaction of business because the
meeting is not lawfully called or convened and does not participate in the meeting
after the objection, in which case the governor is not considered to be present at the
meeting for any purpose of this chapter;

b. Votes against the action at the meeting; or

c. Is prohibited from voting on the action by the articles; by the bylaws; as the result of
the decision to approve, ratify, or authorize a transaction pursuant to section
10-32-87; or by a conflict of interest policy adopted by the board.

SECTION 71. AMENDMENT. Subsections 1 and 2 of section 10-32-87 of the North Dakota
Century Code are amended and reenacted as follows:

1.

A contract or other transaction between a limited liability company and one or more of its
governors or a member of the family of the governor; a director of a related organization or
a member of the family of a director of a related organization; or an organization in or of
which the limited liability company's governor or a member of the family of the governor is
a governor, director, manager, officer, or legal representative or has a material financial
interest is not void or voidable because the governor or the other organization is a party or
because the governor is present at the meeting of the members or the board efgeverrers
or a committee at which the contract or transaction is authorized, approved, or ratified, if at
least one of the requirements of subsection 2 is satisfied.

The contract or transaction described in subsection 1 is not void or voidable if:

a. The contract or transaction was, and the person asserting the validity of the contract
or transaction sustains the burden of establishing that the contract or transaction was,
fair and reasonable as to the limited liability company at the time it was authorized,
approved, or ratified;

b. The material facts as to the contract or transaction and as to the governor's interest
are fully disclosed or known to the members, whether erret entitled to vote, and the
contract or transaction is approved in good faith by:

(1) The owners of two-thirds of the voting power of membership interests entitled to
vote which are owned by persons other than the interested governor; or

(2) The unanimous affirmative vote of all members, whether erret entitled to vote;

c. The material facts as to the contract or transaction and as to the governor's interest
are fully disclosed or known to the board ef-geverrers or a committee, and the board
ef-geverners or committee authorizes, approves, or ratifies the contract or transaction
in good faith by a majority of the board efgeverrers or committee, but the interested
governor is not counted in determining the presence of a quorum and may not vote;
or
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d. The contract or transaction is a distribution described in subsection 1 of section
10-32-64 or a merger or exchange described in subsection 1 or 2 of section
10-32-100.

SECTION 72. AMENDMENT. Section 10-32-88 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-88. Managers. A limited liability company must consist of one or more individuals
eighteen years of age or more, exercising the functions of the offices, however designated, of president
and treasurer and may have one or more vice presidents and a secretary, as may be provided in the
bylaws. Any other managers, assistant managers, and agents, as necessary, may be elected or
appointed by the board efgeverrers or chosen in such other manner as may be provided in the bylaws.

SECTION 73. AMENDMENT. Section 10-32-89 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-89. Duties of managers and agents. Unless otherwise provided by the articles of
organization, a member-control agreement, the bylaws, or a resolution adopted by the board ef
geverrers which is not inconsistent with the articles, a member-control agreement, or the bylaws, the
managers have the following duties:

1. The president shall:
a. Have general active management for the business of the limited liability company;
b. When present, preside at all meetings of the board efgeverrers and of the members;

See that all orders and resolutions of the board efgeverrers are carried into effect;

o

d. Sign and deliver in the name of the limited liability company any deeds, mortgages,
bonds, contracts, or other instruments pertaining to the business of the limited liability
company, except if the authority to sign and deliver is required by law to be exercised
by another person or is expressly delegated by the articles, a member-control
agreement, the bylaws, or the board efgeverrers to some other manager or agent of
the limited liability company;

e. Maintain records of and, whenever necessary, certify all proceedings of the board ef
geverners and members; and

f.  Perform other duties prescribed by the board ef-geverrers.

2. The vice president, if any, or if there is more than one, the vice presidents in the order
determined by the board ef-geverrers shall:

a. In the absence or disability of the president, perform the duties and exercise the
powers of the president; and

b. Perform other duties and have other powers as the board ef-geverrers may from time
to time prescribe.

3. The treasurer shall:
a. Keep accurate financial records for the limited liability company;

b. Deposit all money, drafts, and checks in the name of and to the credit of the limited
liability company in the banks and depositories designated by the board efgeverrers;

c. Endorse for deposit all notes, checks, and drafts received by the limited liability
company as ordered by the board ef-geverrers, making proper vouchers for them;
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d. Disburse limited liability company funds and issue checks and drafts in the name of
the limited liability company, as ordered by the board ef-geverrers;

e. Give to the president and the board efgeverrers, whenever requested, an account of
all transactions by the treasurer and of the financial condition of the limited liability
company; and

f.  Perform other duties prescribed by the board efgeverrers or by the president.
4. The secretary, if any, shall:

a. Attend all meetings of the board ef-geverrers, all meetings of the members, and,
when required, all meetings of standing committees;

b. Record all proceedings of the meetings;

c. Give, or cause to be given, notice of all meetings of the members and meetings of the

board efgeverners; and
d. Perform other duties prescribed by the board ef-geverrers.

5. Any other managers and agents of the limited liability company, as between the managers
and agents and the limited liability company, shall perform the duties in the management of
the limited liability company as may be provided in the articles, a member-control
agreement, or the bylaws, or as may be determined by resolution of the board not
inconsistent with the articles, a member-control agreement, or the bylaws.

SECTION 74. AMENDMENT. Section 10-32-92 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-92. Managers deemed elected. In the absence of an election or appointment of
managers by the board ef—geverners, the individual or individuals exercising the functions of the
principal managers of the limited liability company are deemed to have been elected to those offices.

SECTION 75. AMENDMENT. Subsection 3 of section 10-32-94 of the North Dakota Century
Code is amended and reenacted as follows:

3. A vacancy in an office because of death, resignation, removal, disqualification, or other
cause, may, or in the case of the president or treasurer, must be filled for the unexpired
portion of the term in the manner provided in the articles, a member-control agreement, or
the bylaws; in the manner determined by the board ef-geverrers; or pursuant to section
10-32-92.

SECTION 76. AMENDMENT. Section 10-32-95 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-95. Delegation. Unless prohibited by the articles, a member-control agreement, the
bylaws, or by a resolution adopted by the board ef-geveraets, a manager elected or appointed by the
board ef-geverrers may, without the approval of the board, delegate some or all of the duties and
powers of an office to other individuals. A manager who delegates the duties or powers of an office
remains subject to the standard of conduct for a manager with respect to the discharge of all duties and
powers so delegated.

SECTION 77. AMENDMENT. Subsection 1 of section 10-32-97 of the North Dakota Century
Code is amended and reenacted as follows:

1. Alimited liability company may lend money to, guarantee an obligation of, become a surety
for, or otherwise financially assist a person, if the transaction, or a class of transactions to
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which the transaction belongs, is approved by the affirmative vote of a majority of the
governors present and:

a.

b.

Is in the usual and regular course of business of the limited liability company;

Is with, or for the benefit of, a related organization, an organization in which the
limited liability company has a financial interest, an organization with which the limited
liability company has a relationship in the usual and regular course of its business, or
an organization to which the limited liability company has the power to make
donations any of which relationships constitute consideration sufficient to make the
loan, guarantee, suretyship, or other financial assistance so approved enforceable
against the limited liability company;

Is with, or for the benefit of, a member who provides services to the limited liability
company, or a manager or other employee of the limited liability company or a
subsidiary, including a member, manager, or employee who is a governor of the
limited liability company or a subsidiary, and may reasonably be expected, in the
judgment of the board ef-geverrers, to benefit the limited liability company; or

Whether or not separate consideration has been promised to the limited liability
company, has been approved by the owners of two-thirds of the voting power of
persons other than the interested person or persons.

SECTION 78. AMENDMENT. Section 10-32-99 of the North Dakota Century Code is amended
and reenacted as follows:

10-32-99.

Indemnification.

1. For purposes of this section:

a.

"Limited liability company" includes a domestic or foreign limited liability company that
was the predecessor of the limited liability company referred to in this section in a
merger or other transaction in which the predecessor's existence ceased upon
consummation of the transaction.

"Official capacity" means:

(1) With respect to a governor, the position of governor in a limited liability
company;

(2)  With respect to a person other than a governor, the elective or appointive office
or position held by a manager, member of a committee of the board ef
geverhers, the employment relationship undertaken by an employee, agent of
the limited liability company, or the scope of the services provided by members
of the limited liability company who provide services to the limited liability
company; and

(3) With respect to a governor, manager, member, employee, or agent of the
limited liability company who, while a governor, manager, member, or
employee of the limited liability company, is or was serving at the request of the
limited liability company or whose duties in that position involve or involved
service as a governor, director, manager, officer, member, partner, trustee,
employee, or agent of another organization or employee benefit plan, the
position of that person as a governor, director, manager, officer, member,
partner, trustee, employee, or agent, as the case may be, of the other
organization or employee benefit plan.
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c. "Proceeding” means a threatened, pending, or completed civil, criminal,
administrative, arbitration, or investigative proceeding, including a proceeding by or in
the right of the limited liability company.

d. "Special legal counsel" means counsel who has not represented the limited liability
company or a related organization, or a governor, manager, member of a committee
of the board ef-geverners, employee, or agent whose indemnification is in issue.

Subject to the provisions of subsection 5, a limited liability company shall indemnify a
person made or threatened to be made a party to a proceeding by reason of the former or
present official capacity of the person against judgments, penalties, fines, including,
without limitation, excise taxes assessed against the person with respect to an employee
benefit plan, settlements, and reasonable expenses, including attorney's fees and
disbursements, incurred by the person in connection with the proceeding, if, with respect to
the acts or omissions of the person complained of in the proceeding, the person:

a. Has not been indemnified by another organization or employee benefit plan for the
same judgments, penalties, fines, including, without limitation, excise taxes assessed
against the person with respect to an employee benefit plan, settlements, and
reasonable expenses, including attorney's fees and disbursements, incurred by the
person in connection with the proceeding with respect to the same acts or omissions;

b. Acted in good faith;

c. Received no improper personal benefit and section 10-32-87, if applicable, has been
satisfied;

d. Inthe case of a criminal proceeding, had no reasonable cause to believe the conduct
was unlawful; and

e. In the case of acts or omissions occurring in the official capacity described in
paragraph 1 or 2 of subdivision b of subsection 1, reasonably believed that the
conduct was in the best interests of the limited liability company, or in the case of acts
or omissions occurring in the official capacity described in paragraph 3 of
subdivision b of subsection 1, reasonably believed that the conduct was not opposed
to the best interests of the limited liability company. If the person's acts or omissions
complained of in the proceeding relate to conduct as a director, officer, trustee,
employee, or agent of an employee benefit plan, the conduct is not considered to be
opposed to the best interests of the limited liability company if the person reasonably
believed that the conduct was in the best interests of the participants or beneficiaries
of the employee benefit plan.

The termination of a proceeding by judgment, order, settlement, conviction, or upon a plea
of nolo contendere or its equivalent does not, of itself, establish that the person did not
meet the criteria set forth in subsection 2.

Subject to the provisions of subsection 5, if a person is made or threatened to be made a
party to a proceeding, the person is entitled, upon written request to the limited liability
company, to payment or reimbursement by the limited liability company of reasonable
expenses, including attorney's fees and disbursements, incurred by the person in advance
of the final disposition of the proceeding:

a. Upon receipt by the limited liability company of a written affirmation by the person of a
good-faith belief that the criteria for indemnification set forth in subsection 2 have
been satisfied and a written undertaking by the person to repay all amounts so paid or
reimbursed by the limited liability company, if it is ultimately determined that the
criteria for indemnification have not been satisfied; and
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b. After a determination that the facts then known to those making the determination
would not preclude indemnification under this section.

The written undertaking required by subdivision a is an unlimited general obligation of the
person making it, but need not be secured and must be accepted without reference to
financial ability to make the repayment.

5. The articles of organization, a member-control agreement, or the bylaws may prohibit
indemnification or advances of expenses otherwise required by this section or may impose
conditions on indemnification or advances of expenses in addition to the conditions
contained in subsections 2 through 4 including, without limitation, monetary limits on
indemnification or advances of expenses, if the conditions apply equally to all persons or to
all persons within a given class. A prohibition or limit on indemnification or advances may
not apply to or affect the right of a person to indemnification or advances of expenses with
respect to any acts or omissions of the person occurring before the effective date of a
provision in the articles of organization, or a member-control agreement, or the date of
adoption of a provision in the bylaws establishing the prohibition or limit on indemnification
or advances.

6. This section does not require, or limit the ability of, a limited liability company to reimburse
expenses, including attorney's fees and disbursements, incurred by a person in connection
with an appearance as a witness in a proceeding at a time when the person has not been
made or threatened to be made a party to a proceeding.

7. All indemnification determinations must be made:

a. By the board efgeverrers by a majority of a quorum. Governors who are, at the time,
parties to the proceeding are not counted for determining either a majority or the
presence of a quorum;

b. If a quorum under subdivision a cannot be obtained, by a majority of a committee of
the board efgeverners, consisting solely of two or more governors not at the time
parties to the proceeding, duly designated to act in the matter by a majority of the full
board etgeverners, including governors who are parties;

c. If a determination is not made under subdivision a or b, by special legal counsel,
selected either by a majority of the board efgeverrers or a committee by vote
pursuant to subdivision a or b or, if the requisite quorum of the full board
cannot be obtained and the committee cannot be established, by a majority of the full
board etgeverners, including governors who are parties;

d. If a determination is not made under subdivisions a through c, by the affirmative vote
of the members required by section 10-32-42, other than the members who are a
party to the proceeding; or

e. If an adverse determination is made under subdivisions a through d or under
subsection 8, or if no determination is made under subdivisions a through d or under
subsection 8 within sixty days after the later to occur of the termination of a
proceeding; or a written request for indemnification to the limited liability company; or
a written request for an advance of expenses, as the case may be, by a court in this
state, which may be the same court in which the proceeding involving the person's
liability took place, upon application of the person and any notice the court requires.
The person seeking indemnification or payment or reimbursement of expenses
pursuant to this clause has the burden of establishing that the person is entitled to
indemnification or payment or reimbursement of expenses.

8. With respect to a person who is not, and was not at the time of the acts or omissions
complained of in the proceedings, a governor, manager, or person possessing, directly or
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indirectly, the power to direct or cause the direction of the management or policies of the
limited liability company, the determination whether indemnification of this person is
required because the criteria set forth in subsections 2 and 3 have been satisfied and
whether this person is entitled to payment or reimbursement of expenses in advance of the
final disposition of a proceeding as provided in subsection 4 may be made by an annually
appointed committee of the board efgeverrers, having at least one member who is a
governor. The committee shall report at least annually to the board ef—geverrors
concerning its actions.

A limited liability company may purchase and maintain insurance on behalf of a person in
that person's official capacity against any liability asserted against and incurred by the
person in or arising from that capacity, whether or not the limited liability company would
have been required to indemnify the person against the liability under the provisions of this
section.

A limited liability company that indemnifies or advances expenses to a person in
accordance with this section in connection with a proceeding by or on behalf of the limited
liability company shall report to the members in writing the amount of the indemnification or
advance and to whom and on whose behalf it was paid not later than the next meeting of
members as part of the annual financial statements furnished to members pursuant to
section 10-32-52 covering the period when the indemnification or advance was paid or
accrued under the accounting method of the limited liability company reflected in the
financial statements.

This section does not limit the power of the limited liability company to indemnify persons
other than a governor, a manager, a member, an employee, or a member of a committee
of the board, by contract or otherwise.

SECTION 79. AMENDMENT. Section 10-32-104 of the North Dakota Century Code is
amended and reenacted as follows:

10-32-104. Merger of subsidiary into parent.

1.

A parent owning at least ninety percent of the outstanding ownership interests of each
class and series of a subsidiary directly, or indirectly through related eerperations-ortimited
lability—eempanies organizations other than classes or series that absent this section
would otherwise not be entitled to vote on the merger:

a. May merge the subsidiary into the parent; or may merge the subsidiary into any other
subsidiary at least ninety percent of the outstanding ownership interest of each class
and series of which is owned by the parent directly, or indirectly through related

organizations other than classes or series
that, absent this section, would otherwise not be entitled to vote on the merger,
without a vote of the owners of the parent or any subsidiary; or

b. May merge the parent, or the parent and one or more subsidiaries, into one of the
subsidiaries under this section.

A resolution approved by the directors of the parent as required by section 10-19.1-46 or
by the governors of the parent present as required by section 10-32-83 must set forth a
plan of merger which contains:

a. The name of the subsidiary or subsidiaries, the name of the parent, and the name of
the surviving constituent organization;

b. The manner and basis of converting the ownership interests of the subsidiary into
ownership interests of the parent or of another organization or, in whole or in part, into
money or other property;
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c. If the parent is a constituent organization but is not the surviving constituent
organization in the merger, a provision for the pro rata issuance of ownership
interests of the surviving constituent organization to the owners of ownership interests
of the parent on surrender of any ownership interests of the parent; and

d. If the surviving constituent organization is a subsidiary, a statement of any
amendments to the articles of the surviving constituent organization that will be part of
the merger.

If the parent is a constituent organization and is the surviving organization in the merger, it
may change its limited liability company name, without a vote of its owners, by the
inclusion of a provision to that effect in the resolution of merger setting forth the plan of
merger that is approved by the affirmative vote of the board members of the parent
present. Upon the effective date of the merger, the name of the parent must be changed.

If the parent is a constituent organization but is not the surviving constituent organization in
a merger, the resolution is not effective unless the resolution is also approved by the
affirmative vote of the holders of a majority of the voting power of all ownership interests of
the parent entitled to vote at a regular or special meeting held in accordance with section
10-19.1-98 if the parent is a corporation, section 10-32-102 if the parent is a limited liability
company, or in accordance with the laws of the jurisdiction under which the parent is
incorporated or organized if the parent is a foreign corporation or foreign limited liability
company.

A Notice of the action, including a copy of the plan of merger must be ma#ed given to each
owner, other than the parent, of each subsidiary that is a constituent organization to the
merger before, or within ten days after, the effective date of the merger.

Articles of merger must be prepared which contain:
a. The plan of merger;

b. The number of outstanding ownership interests of each class and series of the
subsidiary that is a constituent organization in the merger, other than the classes or
series that, absent this section, would otherwise not be entitled to vote on the merger,
and the number of ownership interests of each class and series of the subsidiary or
subsidiaries, other than the classes or series that, absent this section, would
otherwise not be entitled to vote on the merger, owned by the parent directly or

indirectly, through related constituent organizations; and

& A statement that the plan of merger has been approved by the parent under this
section.

- The articles of merger must be signed on behalf of the
parent and filed with the secretary of state, together with the fees provided in section
10-32-150.

The secretary of state shall issue a certificate of merger to the surviving constituent
organization in the merger or the surviving constituent organization's legal representative.
The certificate must contain the effective date of merger.
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If all of the ownership interests of one or more domestic subsidiaries that are a constituent
organization to a merger under this section are not owned by the parent directly, or
indirectly through related constituent organizations, immediately before the merger, the
owners of each domestic subsidiary have dissenter's rights under section 10-19.1-87 or
under section 10-32-54, without regard to subsection 3 of section 10-19.1-88 or to
subsection 2 of section 10-32-54, and under section 10-19.1-88 or 10-32-55. If the parent
is a constituent organization but is not the surviving constituent organization in the merger,
and the articles of incorporation or articles of organization of the surviving constituent
organization immediately after the merger differ from the articles of incorporation or articles
of organization of the parent immediately before the merger in a manner that would entitle
an owner of the parent to dissenter's rights under subsection 1 of section 10-19.1-87 or
under subdivision a of subsection 1 of section 10-32-54 if the articles of incorporation or
articles of organization of the surviving constituent organization constitute an amendment
to the articles of incorporation or articles of organization of the parent, that owner of the
parent has dissenter's rights as provided under section 10-19.1-87 or under section
10-32-54. Except as provided in this subsection, sections 10-19.1-87 and 10-32-54 do not
apply to any merger affected under this section.

A merger among a parent and one or more subsidiaries or among two or more subsidiaries
of a parent may be accomplished under sections 10-32-101 through 10-32-103 instead of
this section, in which case this section does not apply.

SECTION 80. AMENDMENT. Subsections 1 and 2 of section 10-32-108 of the North Dakota
Century Code are amended and reenacted as follows:

1.

A limited liability company may, by affirmative vote of a majority of the governors present,
upon those terms and conditions and for those considerations, which may be money,
securities, or other instruments for the payment of money or other property, as the board ef
geverrers considers expedient, and without member approval:

a. Sell, lease, transfer, or otherwise dispose of all or substantially all of its property and
assets in the usual and regular course of its business;

b. Grant a security interest in all or substantially all of its property and assets whether or
not in the usual and regular course of its business; or

c. Transfer any or all of its property to a corporation all of the shares of which are owned
by a limited liability company.

A limited liability company, by affirmative vote of a majority of the governors present, may
sell, lease, transfer, or otherwise dispose of all or substantially all of its property and
assets, including its goodwill, not in the usual and regular course of its business, upon
those terms and conditions and for those considerations, which may be money, securities,
or other instruments for the payment of money or other property, as the board ef-geverrers
considers expedient, when approved at a regular or special meeting of the members by the
affirmative vote of the owners of a majority of the voting power of the interests entitled to
vote. Written notice of the meeting must be given to all members whether or not they are
entitled to vote at the meeting. The written notice must state that a purpose of the meeting
is to consider the sale, lease, transfer, or other disposition of all or substantially all of the
property and assets of the limited liability company.

SECTION 81. AMENDMENT. Subsection 2 of section 10-32-112 of the North Dakota Century
Code is amended and reenacted as follows:

2.

When the notice of dissolution has been filed with the secretary of state, and subject to
section 10-32-116, the limited liability company shall cease to carry on its business, except
to the extent necessary for the winding up of the business of the limited liability company.
The members shall retain the right to revoke the dissolution in accordance with section
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10-32-116 and the right to remove governors or fill vacancies on the board ef-geverrers.
The limited liability company existence continues to the extent necessary to wind up the
affairs of the limited liability company until the dissolution